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Court of Appeals of the District of Columbia 


No. 4698. 

Howard M. Bradbury, Appellant, 


vs. 

Ella T). Howard. 


a Supreme Court of the District of Columbia. 

Equity. No. 44847. 

Ella D. Howard, Plaintiff, 
vs. 

John A. Quinn, George J. Quinn, Trustees, Wheeler Bank¬ 
ing System and Industrial Credit Association, a Body 
Corporate; Howard ^I. Bradbury, James H. W. Howard, 
Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
l)apers were tiled and proceedings had, in the above-entitled 
cause, to-wit: 
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1 Bill for Injunction, etc. 

Filed October 27, 1925. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 44847. 

Ella D. Howard, Plaintiff, 


vs. 

John A. Quinn, George J. Quinn, Trustees, Wheeler Bank¬ 
ing System and Industrial Credit Association, a Body 
Corporate; Howard M. Bradbury, James H. W. Howard, 
Defendants. 

To the Supreme Court of the District of Columbia, holding 
an Equity Court: 

The bill of complaint of Ella D. Howard respectfully 
shows to the Court: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, of full age, and brings this 
suit in her own right. 

2. That the defendants, John A. Quinn and George J. 
Quinn are sued as the Trustees under a certain deed of 
trust dated January 28th, 1924, hereinafter referred to. 
The defendant, Wheeler Banking System and Industrial 
Credit Association is a body corporate under the laws of the 
State of Arizona, doing business in the District of Columbia 
by comity through D. B. Wheeler, President, and C. F. 
Borden, Treasurer, citizens of the United States resident 
in the District of Columbia, and is sued in its own right. 

The defendants, Howard M. Bradburv and James 
2 H. W. Howard are sued in their own rights. 

The said defendants John A. Quinn, George J. 
Quinn, trustees, Howard M. Bradbury and James H. W. 
Howard, are citizens of the United States resident in the 
District of Columbia. 
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3. That heretofore on, towit, the 28th day of September, 
1921, the plaintiff, Ella D. Howard and the defendant James 
H. W. Howard, acquired title to the land and premises 
situate in the District of Columbia and known and distin- 
quished as Lot number Two Hundred and forty-seven (247) 
in a subdivision of lots in Square numbered One hundred 
and fifty (150) made by the National Safe Deposit Savings 
and Trust Company, attorney, as per plat recorded in Book 
26, page 81 in the Surveyor’s Office of the District of Co- 
luml)ia, by deed dated that day from Charles A. Jardin 
and others, which deed was recorded among the Land Rec¬ 
ords of the District of Columbia, October 28th, 1921, in Liber 
4582, at folio 318; Said deed purported to grant the afore¬ 
said real estate to the plaintiff and said defendant, James 
H. W. Howard, “in fee simple, as joint tenants.” A copy 
of said deed is annexed to this bill of complaint marked 
])laintiff’s Exhibit “A” and prayed to be read and con¬ 
sidered as a part hereof. At the time of the aforesaid 
conveyance to the plaintiff and said defendant on, to wit, 
September 28tli, 1921, and for a long time prior thereto and 
continuously to the present day, the plaintiff was the wife 
of the said defendant James H. W. Howard, they having 
intermarried in the District of Columbia on the 29th day 
of March, 1884, and they were at said times and are wife 
and husband, residents of the District of Columbia. 

4. Plaintiff is advised that by reason of the con- 
3 veyance aforesaid, she and the said defendant, James 
H. W. Howard took title to the said property as and 
are in respect thereof “tenants by the entireties.” 

5. Shortly after the aforesaid conveyance to the plaintiff 
and her husband, the defendant James H.'W. Howard, they 
took possession of the aforesaid premises, which are im¬ 
proved by the residence property known as No. 1750 You 
Street, Northwest, Washington, 1). C. and occupied the same 
as their home, and have continued so to possess and to 
occupy the same as their home during the happening of the 
occurrences hereinafter set forth and to the present time. 

6. Tliat on or about November 1st, 1923, the defendant 
James H. W. Howard was induced to enter into the follow¬ 
ing contract with the Wheeler Banking System and Indus¬ 
trial Credit Association for the purchase of stock in that 
concern: 



4 


HOWARD M. BRADBURY VS. ELLA D. HOWARD. 


is hereby agreed between tlie Wheeler Banking Sys¬ 
tem and Industrial Credit Association, i)arty of the first 
part, and James IT. W. Howard, party of the second part. 

First. The party of tlie first part does hereby set aside 
ten thousand (10,000) shares of stock to he sold for $10, 
per share for cash on a commission of 50% ])ayahle to 
party selling said stock on consummation of sales; stock 
to be issued as paid for. 

Second. The party of the first part hereby agrees to open 
an account in the Union Laborers’ Bank and to expend 
50% — the funds obtained from the sale of stock under 
this contract for securing deposits in the said bank, pro¬ 
vided, however, that the maximum amount so expended 
shall not exceed $10,000. 

The party of the second part hereby agrees to ])ur- 
4 chase for cash 500 shares of stock, paying the party 
of the first part $2,500 for the same on signing this 
contract, which shall be payment in full for the said stock 
under the terms of this Contract. 

Signed for the Wheeler Banking System and Industrial 
Credit Association, Party of the First Part: 

By D. B. WHEELER, 

President. 

Party of the second part: Signed: Jas. H. AV. Howard. 
A ])hotostat impression of said contract is annexed to this 
bill of complaint marked plaintiff’s Exhibit “B” and 
prayed to be read and considered as a part hereof. 

In performance of the aforesaid contract the said de¬ 
fendant Wheeler Banking System and Industrial Credit As¬ 
sociation chartered under the laws of the State of Arizona 
as a body politic and corporate, did, by D. B. Wlieeler,Presi¬ 
dent, and C. F. Borden, Treasurer, issue under its seal. 
Certificate number 504 for 500 shares of its stock, dated 
the first day of November, A. 1). 1923, to the said defendant 
James H. W. Howard, and retained the possession of the 

said certificate until the monev could be borrowed bv the 

• • 

said defendant, James H. AV. Howard to pay the said de¬ 
fendant AVheeler Banking System and Industrial Credit 
Association the agreed price thereof. 

The aforesaid certificate of stock bears upon its reverse 
side, inter alia, the following endorsement: ‘‘Certificate for 
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Five ITundred shares cT Comnion stock of the AVheeler 
Banking System and Industrial Credit Association Issued 
to James II. AV. Howard. Dated Xov. 1st 1923, a photo¬ 
stat impression of said endorsement, infer alia, is an- 
5 nexed to this bill of complaint marked plaintiff’s Ex¬ 
hibit “C” and prayed to be read and considered as a 
part hereof. xAnd plaintiff avers further that she was in¬ 
formed that D. B. AVlieeler President as aforesaid adver¬ 
tised for a loan from some one to be made in form by the 
said defendant James II. AV. Howard, but in fact to secure 
the payment of the $2,500 cash for the aforesaid stock in the 
))ody corporate herein before more specifically described 
and set forth directly into the hands and possession of the 
aforesaid I). B. Wheeler, President, to be applied to his 
own use and behoof in the premises; and that after a cer¬ 
tain period of time had elapsed, to wit, the time between 
the first day of November, 1923 and the 28th day of 
January 1924, the defendant, Howard, M. Bradbury was 
found by the said D. B. AA'heeler, President, to be willing 
to make the re(pured aforesaid loan nominally to the said 
defendant, James H. AA". Howard Imt in fact to the afore¬ 
said AVlieeler Banking System and Industrial Credit As¬ 
sociation, body corporate, into Avhose custody the said loan 
of money was paid directly by the said defendant, Howard 
At. Bradbury and the actual corpus of the money so paid 
as aforesaid was never seen touched, received or delivered 
to the said defendant James H. AV. Howard but instead 
thereof the aforesaid certificate of stock was given to him 
as his sole ])roperty, for his sole account, behoof, use and 
control, as set forth in the said certificate of stock on both 
its obverse and reverse sides. xVnd Plaintiff avers further, 
on information and belief, that the said defendant James 
H. AV. Howard was importuned to give his promissory note 
for the agreed price of the said stock and to secure the said 
note by a deed of trust upon the above described premises 
to wit. No. 1715 You Street, Northwest in the City 
() of AAhishington, in the District of Columbia. And 
jilaintiff avers further that the said defendant James 
H. W. Howard erroneously conceiving himself indebted 
]>y this fake stock selling trick as aforesaid for the stock 
as aforesaid on or about January 28th, 1925 requested the 
I'laintiff, his wife, to join him in satisfying the said alleged 
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indebtedness originating and being as aforesaid. And that 
at the request of the plaintiff’s husband, the defendant 
Janies II. W. Howard, she, the plaintiff, signed with the 
defendant, James TT. W. Howard, a certain' promissory 
note evidencing the alleged indebtedness of the said de¬ 
fendant, James H. W. Howard, aforesaid the said note 
being payable to the order of the defendant, Howard M. 
Bradbury on January 28th, 1925, with interest at six per 
centum per annum until paid, said interest ])ayable semi¬ 
annually, and to secure the payment of the said note 
the plaintiff with the said defendant James H. \V. Howard, 
executed a certain deed of trust dated January 28th, 1924, 
which was thereafter on January 29th, 1924, recorded as in¬ 
strument No. 277 of tliat day among the Land Records 
of the District of Columbia, purporting to convey the afore¬ 
said property to the defendants, John A. Quinn and George 
J. Quinn, as trustees ui)on the conditions usual in deeds of 
trust to secure indebtedness in the District of Columbia 


empowering the said Trustees, in the event the said note 
should not be paid when due, to sell said real estate and 
pay the said note from the proceeds of sale. That the 
aforesaid alleged borrowing as aforesaid by the said defend¬ 
ant, James H. W. Howard was on his own account with the 
futile hope of promoting the interests of the United 
Laborers Bank, his idol and not for nor on account of this 
plaintiff, and the proceeds of said alleged loan, that 
7 is to say, the sum of $2,500 nor any part thereof ever 
came into the hands or into the possession, domin¬ 
ion and control of either this jdaintiff or her husband, the 
said defendant James H. \V. Howard and as to her and as 


to him there was and is a complete failure of a scintilla 
of consideration in the premises for the alleged indebted¬ 
ness and the evidence of it and the unlawful guarantee for 
its payment. The partici])ation by the plaintiff in the said 
transaction, at the special recjuest of her said husband, was 
solely to secure the {)ayment of her said husband’s errone¬ 
ously conceived alleged debt and was an attempt by this 
plaintiff, in ignorance of her disablities as a married 
woman under the laws of the District of Columbia to make 


a contract as surety or guarantor for her husband and to 
render that obedience due to her baron by his feme arising 
out of the mystery of wedlock. This plaintiff was entirely 
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without the advice of counsel learned in the law with re¬ 
spect to the said transaction and entered into the same in 
good faith at the special instance and upon the special re¬ 
quest of her husband aforesaid solely, because of his said 
special request and wholly without any knowledge whatever 
on her part that the transaction was invalid and illegal 
under the proviso of section 1155 of the Code of Law for 
the District of Columbia, to wit: ‘‘That no married woman 
shall have power to make any contract as surety or guaran¬ 
tor, or as accommodation drawer, acceptor, maker, or en¬ 
dorser.^’ The plaintifP is now informed by competent coun¬ 
sel and therefore avers that the said deed of trust con¬ 
tained a recital to the effect that on the date thereof the 
plaintiff’s husband, the defendant James H. W. Howard 
and the plaintiff, were justly indebted unto the said Howard 
M. Bradbury in the full sum of Twenty-five Hun- 
8 dred ($2,500) dollars being money loaned, for which 
amount the said James H. W. Howard and Ella D. 
Howard have executed and delivered their one certain joint 
and several promissory note bearing even date herewith for 
the sum of Twenty-five Hundred ($2,500) dollars payable to 
the order of the said Howard M. Bradbury, One (1) year 
after date with interest at the rate of six (6) per centum per 
annum until paid, said interest payable semi-annually. And 
Whereas, the parties of the first part desire to secure the 
prompt payment of said debt, and interest thereon, when 
and as the same shall become due and payable, and all costs 
and expenses incurred in respect thereto, including reason¬ 
able counsel fees incurred or paid by any person hereby se¬ 
cured, on account of any litigation at law or in equity which 
may arise in respect to this trust or the property therein¬ 
after mentioned and of all money which may be advanced as 
provided herein, with interest on all such costs and advances 
from the date thereof. 

Now, Therefore, This Indenture Witnesseth, and c: 

This plaintiff says that the said recital is misleading 
and false and that the only indebtedness involved in said 
transaction was, as hereinbefore set forth, the alleged in¬ 
debtedness of the defendant, James H. W. Howard, and 
the only consideration passing for the said note and deed 
of trust passed, in the form and manner hereinbefore set 
forth as the worthless common stock of the Wheeler Bank- 
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ing System and Industrial Credit Association, a l)ody 
politic and corporate, to the defendant James IT. W. 
Howard, upon the certificate marked jJaintiff’s Exhibit 
attached hereto by naming the said defendant James 
H. W. Howard as the holder and owner thereof, solely 
and in his owm right and under his exclusive domin- 

9 ion and control. This plaintiff further avers that 
she is not and was not at any time herself indebted 

to the defendant Howard H. Bradbury, or any of the parties 
involved in said transaction, in the sum of $2,500 or any 
scintilla thereof or in anv sum whatsoever, nor did she 
receive any consideration whatsoever from him or from 
them. A copy of the said deed of trust is attached hereto 
marked plaintiff’s Exhibit “D” and prayed to be read and 
considered as a part hereof. 

7. That on, to wit, October 17th, 1925, the defendants 
John A. Quinn, and George J. Quinn, as trustees, caused 
to be published in the Evening Star, a daily news])aper of 
general circulation in the District of Columbia, an adver¬ 
tisement to the effect that they, as Trustees, would sell at 
public auction by Thomas J. Owen & Son, auctioneers, the 
aforesaid land and premises on the 29th day of October, 
1925, at four P. M. bv virtue of the aforesaid deed of trust 
dated, January 28th, 1924, and at the request of the party 
secured thereby. A print of the said advertisement is 
attached hereto marked plaintiff’s Exhibit ‘‘F” and prayed 
to be read and considered as a part hereof. This plaintiff 
is informed and believes that the symbols printed at the 
foot of the said advertisement, to wit: “oc 17-d&ds. Ex 
Su” indicate that it has been ordered to be published hy 
the said trustees on October 17, 19th, 21st, 23rd, 25th, 27th 
and 29th, 1925. 

8. This plaintiff upon information and belief, avers that 
it is the intention of the said trustees to proceed on the 
said 29th day of October, 1925, to sell the said premises 
as set forth in the said advertisement and that unless 
restrained and enjoined from so doing by decree of this 

Honorable Court, they will proceed to do so and 

10 thereby to inflict upon this plaintiff irreparable in¬ 
jury. This plaintiff further avers that she appre¬ 
hends that attempts may be made by the said defendant, 
Howard M. Bradbury, as holder and owner of the aforesaid 
void promissory note, secured by the said alleged and void 
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deed of trust, to enforce the same against this plaintiff’s 
and against her interests in the aforesaid real estate. 

9. This plaintiff is advised that by reason of the premises 
the aforesaid note is wholly void as to this plaintiff and 
that the said deed of trust is wholly void as to this plain¬ 
tiff and also as to the said defendant, James II. W. Howard 
and as to the interests of this plaintiff and that of the 
said defendant, James II. W. Howard as ‘‘Tenants by the 
entireties” in the aforesaid property, this plaintiff being 
incapable as a married woman of contracting as guarantor 
or surety, and it being beyond the power of the said defend¬ 
ant, James H. \V. Howard, to convey his interest in the 
said premises inasmuch as he and this plaintilT are “ten¬ 
ants by the entireties” thereof. 

10. The plaintiff is without adequate remedy at law and 
without remedy excepting for such equitable relief as 
may be granted by this Honorable Court to a wrongly 
menaced married woman wearing the crown of ^lotherhood 
by virtue of the birth of her man-child begotten and born 
by lawful wedlock. 

Wherefore, the premises considered, this plaintiff prays: 

1. That process may issue to compel the appearance and 
answer herein of the said defendants, John A. Quinn, and 
George J. Quinn, Trustees, Howard M. Bradbury and 
James H. W. Howard. 

2. That the said defendants, John A. Quinn and George 

J. Quinn, Trustees may be restrained during the 
11 pendency of this suit from selling or olfering or ad¬ 
vertising for sale the aforesaid property under the 
aforesaid deed of trust and that the said defendant, 
Howard M. Bradbury, may be likewise restrained from 
attempting to enforce any supposed alleged liability on the 
part of tliis plaintiff on the aforesaid void promissory note 
and that he be duly Ordered to deliver the same to this 
plaintiff in open Court to be then and there by her 
mutilated and utterly destroyed; and that a rule may be 
laid upon the said defendants requiring them to Show 
Cause if any they have, by a day certain, why temporary 
injunction should not be granted as herein prayed. 

2_4698a 
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3. That the said defendants, John A. Quinn and George 
J. Quinn, Trustees as aforesaid may be permanently Re¬ 
strained and Enjoined from Selling or Offering or Adver¬ 
tising For Sale The Aforesaid property, or othenvise as¬ 
serting any rights in respect thereof by virtue of the afore¬ 
said deed of trust dated January 28th, 1925, and that the 
same may be Adjudged, Ordered and Decreed to be void 
and none effect; and that said defendant, Howard M. Brad¬ 
bury, and all persons under him may be permanently re¬ 
strained and enjoined from asserting any claim or demand 
against this plaintiff in respect of the aforesaid promissory 
note dated January 28th, 1924, and that the same may be 
decreed to be null and void as to this plaintiff and that the 
said defendant, James H. W. Howard, may be permanently 
restrained and enjoined from attempting to convey or to 
recognize as valid any conveyance of the property owned 
by tliis plaintiff and him as ‘‘tenants by the entireties,” ex¬ 
cepting such conveyance if any, as may be free from duress 
or fraud, mistake as may be validly joined by this plaintiff. 

4. That the said defendant, Howard M. Bradbury, 
12 in his answer discover to this Honorable Court to 
whom he paid the alleged $2,500 and in what form 
the said alleged sum of money was paid, whether in cash 
or by check and if by check, then, to produce the said check 
with its indorsements and from whose hands he received 
the alleged promissory note and the alleged deed of trust 
to secure the payment of the same; and whether or not be 
paid any money whatsoever in any form or manner in 
person to this plaintiff, or received from her hands the 
aforesaid alleged promissory note and the accompanying 
deed of trust to secure the same. 

5. That this plaintiff may have such other and further 
relief as the nature of the ease requires and to this Honor¬ 
able Court may seem fit with the restitution of all costs 
and counsel fees so grievously and unlawfully imposed 
upon this plaintiff in this behalf, and your orator will ever 
pray. 

ELLA D. HOWARD, 

Plaintiff, 

WM. H. H. HART, 

315 John Marshall PI. N. W., 

Attorney for Plaintiff. 
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District of Columbia, ss: 

Ella D. Howard, being first duly sworn, on oath deposes 
and says that she has read the foregoing and annexed bill 
of complaint by her subscribed and knows the contents 
thereof; that the fact therein stated as of her own knowl¬ 
edge are true and those as stated as upon information and 
belief, she believes to be true. 

ELLA D. HOWARD, 

Plaintiff, 

13 Subscribed and sworn to before me this 23rd day 
of October A. D. 1925. 

[notarial seal.] SAMUEL E. LACY, 

Notary Public in and for 
the District of Columbia. 

Plaintiff’s Exhibit “A.” 

Deed in Fee. 

No. 42. 

Charles A. Jardin et ux. et al. 

to 

Jas. H. W. Howard et ux. ♦ 

Recorded Oct. 28, 1921, at 10:50 A. M. 

Liber No. 4582, Folio 318 et seq. E. A. G. 

This Deed, made this 28th day of September, A. D. 1921, 
by and between Charles A. Jardin, and Carrie M. Jardin, 
his wife, Madeline H. Payne, formerly Jardin, and Ar- 
mand P. Jardin, (unmarried), of the District of Columbia, 
parties of the first part, and James H. W. Howard, and 
Ella D. Howard, his wife, of the same place, parties of the 
second part. 

Witnesseth, that for and in consideration of the sum 
of Ten ($10) dollars, the said parties of the first part do 
grant unto the said parties of the second part, in fee simple, 
as joint tenants, the following described land and premises, 
situate in the District of Columbia, and known and distin- 
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guislied as Lot numbered Two hundred and forty-seven 
(247), in a subdivision of lots in Square numbered One 
hundred and fifty (150) made by the National Safe Deposit 
Savings and Trust Company, attorney, as per plat recorded 
in Book 26, page 81 in the Surveyor’s Office of the District 
of Columbia, together with all and singular the ways, ease¬ 
ments, rigids, privileges and appurtenances to the same 
belonging, or in anywise appertaining. 

xVnd the said parties of the first part covenant 
14 that they will warrant specially the property hereby 
conveyed, and that they will execute such further 
assurances of said land as may be requisite or necessary. 

Witness their hands and seals the day and year first here¬ 
inbefore written. 

CHARLES A. JARDIN. [seal.] 
CARRIE M. JARDIN. [seal.] 

MADELINE II. PAYNE, [seal.] 
ARMAND P. JARDIN. [seal.] 

Signed, sealed and delivered in the presence of 
CIIAS. M. BIRCKHEAD. 

($6.00 Int. Rev. Stamps affixed.) 

District of Columbia, To wit: 

I, Charles M. Birckhead, a Notary Public, in and for the 
District of Columbia, Do Hereby Certify, that Charles A. 
Jardin and Carrie M. Jardin, bis wife, Madeline H. Payne, 
formerly Jardin, and Armand P. Jardin, (unmarried) par¬ 
ties to a certain Deed bearing date on the 28th day of Sep¬ 
tember, xV. D. 1921, and hereto annexed, personally ap¬ 
peared before me in said District, the said Charles A. Jar¬ 
din, Carrie M. Jardin, Madeline H. Payne, and Armand P. 
Jardin, being personally well known to me as the persons 
who executed the said Deed, and acknowledged the same to 
be their act and deed. 

Given under my hand and seal this 6th day of October, 
A. D. 1921. 

[notarial SEAL.] CHARLES M. BIRCKHEAD, 

Notary Public, D, C, 
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15 Office of the Recorder of Deeds, District of 

Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 4582, folio 
318, et seq., one of the Land Records of the District of 
Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 20th day of October, 
A. D. 1925. 

[seal.] ARTHUR G. FROE, 

Recorder of Deedsj D, C. 

Plaintiff Exhibit ‘‘B.” 

It is hereby agreed between the Wheeler Banking-System 
and Industrial Credit Association, party of the first part, 
and Jas. H. W. Howard, party of the second part. 

First. The party of the first part does hereby set aside- 
ten thousand (10,000) shares of stock to be sold for $10 per 
share for cash on a commission of 50% payable to party 
selling said stock on consummation of sales; stock to be 
issued as paid for. 

Second. The party of the first part hereby agrees to open 
an account in the Union Laborers Bank and to expend 50% 
of the funds obtained from the sale of stock under this 
contract for securing deposits in the said bank, provided, 
however that the maximum amount so expended shall not 
exceed $10,000. 

The party of the second part hereby agrees to 

16 purchase for cash 500 shares of stock, paying the 
party of the first part $2,500 for the same on signing 

this contract, which shall be payment in full for the said 
stock under the terms of this Contract. 

Signed for the Wheeler Banking System and Industrial 
Credit Association, Party of the first part: 

[seal.] ByD. B. WHEELER, 

President, 


Party of the second part: 
(Signed) 


JAS. H. W. HOWARD. 
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Plaintiff's Exhibit “C." 


Authorized Capital, $5,000,000. 


504 

Number 
Par Value 
$10 

Non-assessable 


The Kisiiig- Sun of 
Industrial Finance 
Deposit 
A Single Joint 
Account 


500 

Number 
Par Value 
$10 

Non-assessable 


Wheeler Banking-System and Industrial-Credit 

Association. 


Chartered under the Laws of the State of Arizona. 

This certifies that James H. W. Howard is the owner of 
Five Hundred Shares of the Common Stock of Wheeler 
Banking-System and Industrial-credit Association trans¬ 
ferable only on the books of the Corporation by the holder 
hereof in person or by Attorney upon surrender of this 
Certificate property endorsed. 

In witness whereof, the said Corporation has caused 
this Certificate to be signed by its duly authorized officers 
and to be sealed with the Seal of the Corporation, this First 
day of November A. D. 1923. 

(Signed) D. B. WHEELER, 

President. 

C. F. BORDEN, 

Treauser. 



HOWARD M. BRADBURY VS. ELLA D. HOWARD. 


15 


17 Plaintiff's Exhibit “D.” 

Wheeler System of Bank Credit. 

Deposit 
A Single Joint 
Account 

From Small Deposits Pooled. 

Trade Mark. 

Certificate for Five Hundred Shares of Common Stock of 
the Wheeler Banking-System and Industrial-Credit As¬ 
sociation. 


Issued to Jas. H. W. Howard. 

Dated Nov. 1st, 1923. 

The Common Stock of the Wheeler Banking-System and 
Industrial Credit-Association is non-assessable forever and 
the earnings are not liable for loan losses or loan expenses; 
except there be no other funds available to liquidate such 
losses or expenses. 

For value received — hereby sell, assign and transfer 

unto-Shares of the Common Stock represented 

by the within Certificate, and do hereby irrevocably con¬ 
stitute and appoint-to transfer the said Stock 

on the books of the within named Corporation with full 
power of substitution in the premises. 

Dated-, 19—. 


In presence of 


IG 


Howard m. bradbury vs. ella d. Howard. 


18 Plaintiff Exhibit “E.’’ 

E. A. G. W. D. 
Trust. 


No. 



James 11. W. Howard et ux. 
to 

Quinn & Quinn, Trs. 

Recorded Jan. 29, 1924, at 2:55 P. M. 

This deed, made this 28th day of January, A. D., 1924, 
by and between, James H. W. Howard and Ella D. Howard, 
his wife, as Joint Tenants, parties of the first part and 
John A. Quinn and George J. Quinn, Trustees, parties of 
the second part. 

Whereas, James H. W. Howard and Ella D. Howard, are 
justly indebted unto Howard M. Bradbur}' in the full sum 
of Twenty-five hundred (2500) Dollars being for money 
loaned, for which amount the said James H. W. Howard 
and Ella D. Howard have executed and delivered their one 
certain joint and several promissory note bearing even 
date herewith for the sum of Twenty-five hundred (2500) 
Dollars payable to the order of the said Howard M. Brad¬ 
bury, One (1) year after date, with interest at the rate of 
six (6) per centum per annum until paid, said interest pay¬ 
able semi-annually. 

And whereas, the parties of the first part desire to secure 
the prompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and 
all costs and expenses incurred in respect thereto, includ¬ 
ing reasonable counsel fees incurred or paid by the said 
parties of the second part or substituted trustee, or by any 
person hereby secured, on account of any litigation at law 
or in equity which may arise in respect to this trust or the 
property hereinafter mentioned, and of all money which 
may be advanced, as provided herein, with interest 
19 on all such costs and advances from the date thereof. 

Now, therefore, this indenture witnesseth, that the 
parties of the first part, in consideration of the premises, 
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and of one dollar, lawful money of the United States of 
America, to them in hand paid by the parties of the second 
part, the receipt of which before the sealing^ and delivery 
of these presents, is hereby acknowledged, have granted, 
and do hereby grant unto the parties of the second part 
as Trustee the following described land and premises situ¬ 
ate in the City of Washington, District of Columbia, kno^^^l 
and distinguished as Lot Two hundred and forty-seven 
(247), in a subdivision of lots in Square One Hundred and 
fifty (150), made by the National Safe Deposit, Savings 
and trust Company, as Attorney, as per plat recorded in 
Book 26 page 81 in the Surveyor’s Office of the District of 
Columbia, together with all the improv^ements in anywise 
appertaining, and all the estate, right, title, interest and 
claim, either at law or in equity, or otherwise however, of 
the parties of the first part, of, in, to, or out of the said 
land and premises. 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared ; that is to say: in trust to permit said parties of the 
first part, their heirs or assigns, to use and occupy the said 
described land and premises, and the rents, issues and 
profits thereof to date, have, and apply to and for their 
sole use and benefit, until default be made in the payment 
of said promissory note hereby secured or any instalment 
of interest thereon, when and as the same shall become 
due and payable, or any proper cost or expense in and 
about the same as hereinafter provided. 

20 And upon the full i)ayment of all of said note and 
the interest thereon, and all moneys advanced or 
expended as herein provided, and all other proper costs, 
charges, commissions, half-commissions and expenses, at 
any time before the sale hereinafter provided for to release 
and reconvey the said described premises unto the said 
parties of the first part, their heirs or assigns, at their cost. 

And upon this further trust, upon any default or failure 
being made in the payment of said note or of any instal¬ 
ment of principal or interest thereon, when and as the 
same shall become due and payable, or upon default being 
made in the payment, after demand therefor, of any money 
advanced as herein provided for, or of any proi)er cost, 
charge, commission, or expense in and about the same, then 

3_4698a 
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and at any time thereafter the said parties of the second 
part the survivor of them or the trustee acting in the execu¬ 
tion of this trust shall have the power and it shall be their 
or his duty thereafter to sell, and in case of any default of 
any purchaser to resell the said described land and prem¬ 
ises at public auction, upon such terms and conditions, in 
such parcels, at such time and place, and after such pre¬ 
vious public advertisement as the parties of the second part 
the survivor of them or the trustee acting in the execution 
of this trust shall deem advantageous and proper; and to 
convey the same in fee simple, upon compliance with the 
terms of sale, to, and at the cost of, the purchaser, or pur¬ 
chasers thereof, who shall not be required to see to the 
application of the purchase money; and of the proceeds of 
said sale or sales; firstly, to pay all proper costs, charges, 
and expenses, including all fees and costs herein provided 
for, and all moneys advanced for taxes, insurance, 
21 and assessments, with interest thereon as provided 
herein, and all taxes, general and special, due upon 
said land and premises at time of sale, and to retain as 
compensation a commission of five per centum on the 
amount of the said sale or sales; secondly, to pay whatever 
may then remain unpaid of said note, whether the same 
shall be due or not, and the interest thereon to date of pay¬ 
ment, it being agreed that said note shall, upon such sale 
being made before the maturity of said note, be and become 
immediately due and payable at the election of the holder 
thereof; and, lastly, to pay the remainder of said proceeds, 
if any there be to said parties of the first part, their heirs 
or assigns, upon the delivery and surrender to the pur¬ 
chaser, his, her or their heirs or assigns, of possession of 
the premises so as aforesaid sold and conveyed, less the 
expense, if any, of obtaining possession. 

And the said parties of the first part do hereby agree at 
their own cost, during all the time wherein any part of the 
matter hereby secured shall be unsettled or unpaid, to keep 
the said improvements insured against loss by fire in the 
full sum of lAventy-five hundred (2500) dollars, in the name 
and to the satisfaction of the parties of the second part, 
or substituted trustee, in such fire insurance company or 
companies as the said parties of the second part may select, 
who shall apply whatever may be received therefrom to the 
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payment of the matter hereby secured, whether due or not, 
unless the party entitled to receive shall waive the right to 
have ths acme so applied; and also to pay all taxes and 
assessments, both general and special, that may be assessed 
against, or become due on said land and premises during 
the continuance of this trust and that upon any neglect or 
default to so insure, or to pay taxes and assessments, 

22 any party hereby secured may have said improve¬ 
ments insured and pay^ said taxes and assessments, 

and the expense thereof shall be a charge hereby secured 
and bear interest at the rate of six per centum per annum 
from the time of such payment. 

And it is further agreed that if the said property shall 
be advertised for sale, as herein provided, and not sold, 
the trustee or trustees acting shall be entitled to one-half 
the commission, above provided, to be computed on the 
amount of the debt hereby secured. 

And the said parties of the first part covenant that they 
will warrant specially the land and premises hereby con¬ 
veyed, and that they" will execute such further assurances 
of said land as may be requisite or necessary. 

In witness whereof, the said parties of the first part 
have hereunto set their hands and seals on the dav and 
year first hereinbefore written. 

JAMES H. W. HOWARD, [seal.] 
ELLA D. HOWARD. [seal.] 

JAS. H. W. HOWARD. [seal.] 

Signed, sealed, and delivered in the presence of 
J. FRANKLIN WILSON. 

United States of America, 

District of Columbia, To wit: 

I, J. Franklin Wilson a Notary Public in and for the 
District of Columbia, do hereby certify that James H. W. 
Howard and Ella D. Howard, his wife, as Joint Tenants, 
parties to a certain Deed bearing date on the 28th day of 
January, 1924, and hereto annexed, personally appeared 
before me in said District, the said James H. W. 

23 Howard and Ella D. Howard being personally well 
known to me as the persons who executed the said 

Deed, and acknowledged the same to be their act and deed. 


20 


HOWARD M. BRADBURY VS. ELLA D. HOWARD. 


Given under my hand and seal this 28th day of January, 
A. D., 1924. 

[xxoTARiAL SEAL.] J. FRANKLIN WILSON, 

Notary Public, D, C. 

Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 5155, folio 386, 
et seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this — day of A. 19—. 

[seal.] ARTHUR G. FROE, 

Recorder of Deeds, D. C. 

24 Plaintiff ^s Exhibit “F.” 

Thos. J. Owen & Son, Auctioneers. 

Trustees’ Sale of Valuable Three-story Brick Dwelling, No. 

1715 U Street N. W. 

By virtue of a certain deed of trust duly recorded in 
Liber No. 5155, folio 386 et seq., of the land records of the 
District of Columbia, and at the request of the party se¬ 
cured thereby, the undersigned trustees will sell at public 
auction in front of the premises, on Thursday, the Twenty- 
ninth day of October, A. D. 1925, at five o’clock P. M., the 
following-described land and premises, situate in the Dis¬ 
trict of Columbia and designated as and being lot two Inin- 
dred and forty-seven (247) in a subdivision of lots in square 
one hundred and fifty (150) made by the National Safe 
Deposit, Savings and Trust Company, attorney, as per plat 
recorded in Book 26, page 81, in the surveyor’s office of the 
District of Columbia. 

Terms: Sold subject to a prior deed of trust for $3,315, 
further ])articulars of which will be announced at time of 
sale; the purchase price above said trust to be paid in cash. 
A deposit of $300 required. Conveyancing, recording and 
revenue stamps at purchaser’s cost. Terms to be com¬ 
plied within thirty days, otherwise deposit forfeited and 
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the property may be advertised and resold at the discretion 
of the trustees. 

JOHN A. QUINN, 
GEORGE J. QUINN, 

Trustees. 

ocl7-d&ds, ex Su. 

Washington Star, Oct. 17th, 1925. 

Answer of John A. Quinn, George J. Quinn and Howard 

M. Bradbury. 


Filed January 20, 1926. 

#****•• 

These defendants reserving to themselves all manner of 
benefit and advantage because of the many errors in and 
insufficiencies of the said bill of complaint, for answer 
thereto say: 


1. They admit the allegations of paragraph one of said 
bill. 

2. They admit the allegations of paragraph two of 
25 said bill except the allegations as to the incorpora¬ 
tion of the defendant Wheeler Banking System and 
Industrial Credit Association. They admit that said defend¬ 
ant is doing business in the District of Columbia but 
whether the said defendant is a corporation or not they 
have no knowledge and, therefore, can neither admit nor 
deny the allegation in regard thereto, and they demand 
proof thereof. 

3. Answering paragraph three of said bill these defend¬ 
ants say that they admit that the land and premises therein 
described were granted and conveyed to the plaintiff and 
the defendant James II. W. Howard in fee simple as joint 
tenants, at the time and by the deed in said paragraph re¬ 
ferred to and they believe the copy of said deed filed with 
said bill and marked Plaintiff’s Exhibit A to be a true 


coi)y thereof. These defendants further say that they have 
no knowledge as to whether or not the plaintiff and the 
defendant James H. W. Howard were husband and wife at 


the date of the conveyance of said property to them and, 
therefore, can neither admit nor deny the allegations in 
regard thereto. They further say that an examination of 
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the Marriage License Record of the District of Columbia 
fails to disclose that a license was issued for the marriage 
of the plaintiff and the defendant James H. W. Howard at 
or about the 29th day of March, 1884, on which said date the 
plaintiff alleges she and said defendant were married in 
the District of Columbia. These defendants, therefore, de¬ 
mand strict proof of the marriage of the plaintiff and the 
defendant James H. W. Howard prior to and the existence 
of the marriage relation on the day of the conveyance of 
said land and premises to them as in said paragraph 
alleged. 

26 4. Answering paragraph four of said bill, these 

defendants say that they are advised that the matter 
therein set forth is a question of law which they are not 
required to make answer to but they are willing to admit 
that the allegations of said paragraph as to the creation 
of an estate by entirety would be legally correct provided, 
the plaintiff and the defendant James H. W. Howard were 
husband and wife at the time of the conveyance of said real 
estate to them but, as hereinbefore set forth, these defend¬ 
ants have no knowledge as to such relationship between the 
said parties and, therefore, neither admit nor deny the 
same but demand strict proof of such relationship at the 
time of said convevance to them. 

5. Answering paragraph five, of said bill, these defend¬ 
ants admit that the plaintiff and defendant James H. W. 
Howard are in possession of the premises in said paragraph 
described but they have no knowledge as to the length of 
such occupation and they are advised that such occupation 
is immaterial to the questions or issues herein raised. 

6. Answering paragraph six, of said bill, these defend¬ 
ants say that they have no knowledge and, therefore, can 
neither admit nor deny the allegations in said paragraph 
contained as to the transactions alleged to have taken place 
between the defendants James H. W. Howard and Wheeler 
Banking System and Industrial Credit Association; neither 
have they any knowledge and, therefore, can neither admit 
nor deny the allegations as to what may have transpired 
between the plaintiff and the defendant James H. W. How¬ 
ard, and as to all of such matters they demand strict proof. 
They admit the execution and delivery of the promissory 
note and deed of trust in said paragraph mentioned but they 
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deny that said note and deed of trust were given 

27 without consideration as to either the plaintiff or 
the defendant James H. W. Howard and the circum¬ 
stances under which the same were executed, so far as these 
defendants are concerned, will be hereinafter set forth. 
They specifically deny the allegation of said paragraph 
that the defendant Howard M. Bradbury was found by D. 
B. Wheeler, President of said Wheeler Banking System, 
to be willing to make the required loan nominally to the 
defendant James H. W. Howard but in fact to the said 
Wheeler Banking System and Industrial Credit Associa¬ 
tion. They believe that Exhibit H, tiled with the bill of 
complaint, to be a true copy of the deed of trust referred 
to but for greater certainty they refer to the original 
thereof. 

Further answering said paragraph these defendants al¬ 
lege and aver the facts to be, so far as they are concerned, 
that sometime prior to the 28th day of January, 1924, the 
exact date they are not now able to state, the defendant 
Bradbury noticed an advertisement of the Wheeler Bank- 
ing System and Industrial Credit Association in one of 
tlie newspapers published in the City of Washington, offer¬ 
ing for sale a promissory note for the sum of $2,500, secured 
by a second deed: of trust on real estate situated in this 
District, and being desirous of making an investment he 
called the matter to the attention of the defendant John A. 
Quinn, an officer of John; Quinn Company, Inc., a real 
estate broker, whom he usually consulted about such mat¬ 
ters of investment, and requested that the matter be looked 
into with the purpose of purchasing said note if the matter 
were satisfactory; that thereafter in compliance with the 
request of the defendant Bradbury, as aforesaid, the de¬ 
fendant John A. Quinn called at the office of said 

28 Banking System and inquired about said note, where¬ 
upon there was exhibited to him a promissory 

note, payable to said Bank, signed by the plaintiff and the 
defendant James H. W. Howard, and a deed of trust also 
executed by them and purporting to secure said promis¬ 
sory note, but which had not then been recorded among the 
Land Records of this District. That said note was not in 
the form customarily used in such matters in this District 
and the deed of trust appeared to have been inartificially 
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drawn as tliong’li hy some person not skilled in such work. 
That after examining said note and deed of trust the defend¬ 
ant John A. Quinn, as the agent and representative of the 
defendant Bradbury, declined to purchase the same. That 
thereupon the officer of the defendant Banking System, 
with whom he was dealing, suggested that if the note and 
deed of trust were not satisfactorv as to form a new note 
and deed of trust could he obtained. That said defendant 
John A. Quinn then agreed to make a loan on the property 
if the securitv was sufficient and the instruments in the 
usual form. That the said defendant, John A. Quinn, then 
viewed the proi)erty and the security appearing to be suffi¬ 
cient, caused the title to said real estate to be examined by 
the District and Washington Title Insurance Companies 
which re[)orted the title to be good in fee simple in the 
plaintiff and the defendant James II. W. Howard, as joint 
tenants, subject to an existing deed of trust. That the old 
note and deed of trust to the Wheeler Banking System and 
Industrial Credit Association were abandoned and a new 
note payable to the defendant Bradbury and a new deed of 
trust to secure said note were prepared at the instance of 
the defendant John A. Quinn and were duly executed by 
the plaintiff’ and the defendant James II. W. Howard, and 
said deed of trust was duly recorded among the Land 
29 Records of this District. That the funds with which 
to make said loan were ])aid over by the defendant 
Bradbury to the John Quinn (k)m[)any, Inc., to be by it dis¬ 
bursed. That when the time arrived for the payment of the 
proceeds of said loan the said Wheeler Banking System and 
Industrial Credit Association desired that the monev should 
be paid over to it. That the title to said property having 
been reported by said Title Companies as vested in the 
plaintiff and the defendant James H. W. Howard, as joint 
tenants, the defendant, John A. Quinn, declined to pay said 
monej" to said Bank and insisted that it would be paid by 
check to the order of the plaintiff' and the defendant James 
H. W. Howard unless otherwise directed by them. That 
thereupon there was prepared a written order which was 
duly signed by the plaintiff and the defendant James H. W. 
Howard whereby they directed the payment of the proceeds 
of said loan to the said AVheeler Banking System and In¬ 
dustrial Credit Association. A copy of said order is hereto 
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attached marked ‘‘Defendants’ Exhibit No. 1” and prayed 
to be taken and read as a part of this answer. That pursu¬ 
ant to the aforesaid written order of the plaintiff and the 
defendant James H. W. Howard the said John Quinn Com¬ 
pany, Inc., by its check, paid to the said Bank the full sum 
of $2,193.15, being the amount of said loan, less brokerage, 
expenses of examination of title, preparation of papers, 
revenue stamps, recording fees and insurance, and a state¬ 
ment of the disbursements was addressed to the plaintiff 
and the defendant James H. W. Howard and sent to them 
through the said named defendant. A copy of said state¬ 
ment is hereto attached marked “Defendants’ Exhibit No. 
2,” and prayed to be taken and read as a part of this 
answer. 

Further answering said paragraph these defend- 
30 ants specifically deny that at any time during the ne¬ 
gotiations in regard to said loan the defendants John 
A. Quinn and Howard M. Bradbury or either of them had 
any knowledge or information as to any contract by the 
defendant James H. W. Howard for the purchase of any 
shares of stock in the defendant Wheeler Banking System 
and Industrial Credit Association or that the proceeds of 
said loan were to be used in making payment for any shares 
of stock purchased by him, as set forth in said bill; that 
although the negotiations were conducted through the de¬ 
fendant James H. W. Howard, who was introduced as the 
liusband of the plaintiff and as the President of the Union 
Laborers Bank and appeared to be a man of substance and 
standing in the community, these defendants deny that at 
any time the plaintiff was dealt with either as a surety, 
guarantor or accommodation maker; on the contrary they 
allege and aver that she was dealt with as a principal; that 
the Title Companies had reported her to be joint tenant of 
tlie said land and premises and her rights therein as such 
were recognized and the proceeds of said loan would have 
been paid over by check payable to the joint order of the 
plaintiff and said defendant Howard but for their written 
direction, as aforesaid, to pay said proceeds to the said 
Wlioeler Bank; that by said written direction for the pay¬ 
ment of the money she effectively controlled its appropria¬ 
tion and these defendants allege and aver that they are ad- 
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vised that the payment of said proceeds of said loan in ac¬ 
cordance with the said written order of the plaintiff was in 
its legal effect equivalent to the payment of said money to 
herself. 

Further answering these defendants say that throughout 
the entire matter the defendants John A. Quinn and 

31 Howard M Bradbury acted in entire good faith; 
that there were no facts or circumstances connected 

with the matter that would put them upon notice or inquir}"; 
that the said defendant Wheeler Banking System and In¬ 
dustrial Credit Association operates in the District of Co¬ 
lumbia under the supervision of the United States Treasury 
Department and was and is so far as these defendants 
know and are informed a reputable banking institution and 
so far as these defendants are concerned there are no cir¬ 
cumstances connected with the matter that would distin¬ 
guish the transaction from any other similar transaction 
had through any other reputable banking institution. That 
after said loan was made the interest on the note was paid, 
but in an irregular manner, until its maturity and on at 
least one occasion a payment on account of interest was 
made by the plaintiff herself; that no interest has been 
paid on said note since its maturity on the 27th day of Jan¬ 
uary, 1925 and the said note is now more than one year 
overdue. 

7. They admit the allegations of paragraph seven, of 
said bill, except that they say the notice of sale beginning 
on the 17th day of October, 1925 was to run daily and on 
the day of sale except Sundays. 

8. Answering paragraph eight, of said bill, they admit 
that it was the intention of the defendant Trustees to pro¬ 
ceed with the sale of the property conveyed by said deed 
of trust because of the default in the payment of the debt 
thereby secured but that upon the filing of this bill and the 
service upon them of a rule to show cause the property 
was withdraw from sale. That the defendant Bradbury 
has made no effort to impose any personal liability on the 

plaintiff on account of said note, the property con- 

32 veyed as security by said deed of trust being ample 
for the payment thereof if a sale under said deed of 

trust is allowed to be made. 


HOWARD M. BRADBURY VS. ELLA D. HOWARD. 


9. P^'or answer to paragraph nine, of said bill, these de¬ 
fendants say that the matters therein set forth constitute 
and are matters of law which they are advised it is not 
necessary for them to make answer to. 

10. For answer to paragraph ten, of said bill, they are 
advised that there is no matter therein set forth that re¬ 
quires answer from them. 

11. Further answering said bill, these defendants say 
that they are advised and so allege and aver that said bill 
of complaint does not state a case which entitles the plain¬ 
tiff to any relief in a court of equity for the following 
reasons: 

Because if the plaintiff and the defendant James H. W. 
Howard were not at the time of the conveyance to them 
of the land and premises mentioned in said bill and are 
not now husband wife, as in said bill alleged, then the prom- 
issorv note and deed of trust therein mentioned would not 
be affected by any provision of law relating to the estates 
of married women. 

Because, if the plaintiff and the defendant James H. W. 
Howard were, at the time of the conveyance of said prop¬ 
erty to them, and are now husband and wife, as alleged in 
said bill, then they are seized of an estate by entirety in 
said land premises and the rights and interests of the 
plaintiff therein are not her separate estate and are not 
governed and controlled by Section 1155 nor any other pro¬ 
vision of the Code of Laws for the District of Columbia 
relating to the estates of married women, but that 
33 the rights and interests of the plaintiff in said prop¬ 
erty and her control thereof are governed and con¬ 
trolled by the rules of the common law. 

Because, if the plaintiff and the defendant James H. W. 
Howard, were and are husband and wife, as alleged in said 
bill, and the estate by entirety vested in them governed and 
controlled by the rules of the common law, then the deed 
of trust mentioned in said bill, executed by both husband 
and wife, is a valid conveyance. 

Because, if the plaintiff and the defendant James H. W. 
Howard be husband and wife and the estate vested in them 
be an estate by entirety controlled by the rules of the com¬ 
mon law, then the plaintiff is subject to all of the common 
law disabilities of coverture in regard thereto and she is 
without right to sue for the protection of her interest 
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therein without joining her husband as plaintiff or suing 
by next friend. 

These defendants claim and pray that they may have 
the same benefit of the foregoing objections as if they had 
demurred to or moved to dismiss said bill on account 
thereof. 

12. The defendant George J. Quinn states that he has 
no knowledge as to the matters set forth in said bill except 
that he was named as one of the trustees in said deed of 
trust; that at the direction of the party secured the prop¬ 
erty described therein was advertised for sale because of 
default thereunder and subsequently withdrawn. As to 
all other matters his statements in this answer are made 
on information and belief. 

Wherefore, having fully answered, these defendants pray 
that they may be hence dismissed with their costs in this 
behalf sustained. 

34 JOHN A. QUINN, 

. Trustee. 

GEORGE J. QUINN, 

Trustee. 

HOWARD M. BRADBURY. 

SHEEHY & SHEEHY, 

Attorneys for these Defendants, 

Columbian Buildiny, 416 oth St. N. 

District of Columbia, To wit: 

We, John A. Quinn, George J. Quinn and Howard M. 
Bradbury, do severally solemnly swear that we have read 
the foregoing answer by us subscribed and know the con¬ 
tents thereof and that the facts therein stated upon our 
own knowledge are true and those stated upon information 
and belief they believe to be true. 

JOHN A. QUINN, 

GEORGE J. QUINN, 
HOWARD M. BRADBURY. 

Subscribed and sworn to before me this 30" day of Jan- 
uarv, A. D. 1926. 

FRANK E. CUNNINGHAM, 

Clerk, 

By H. B. DERTZBAUGH, 

Assistant Clerk. 
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35 “Defendants^ Exhibit No. 1.’’ 

John Quinn Company, 

Incorporated. 

Real Estate Loans and Insurance, 

704 Tliirteentli Street N. W. 

Phone Main 435. 

Washington, D. C., January 29, 1924. 

John Quinn Company, Inc., 

704 13th Street N. W., 

Washington, D. C. 

(lENTLEMEN : 

Pay the proceeds of loan of Twenty-five hundred Dollars 
secured on Lot 274 in Square 150, being premises 1715 You 
Street, X. W., to Wheeler Banking System and Industrial 
Credit Association. 

Yours truly, 

JAS. II. W. HOWARD, 

ELLA D. HOWARD. 

Witness : 

H. C. SYKES. 

30 “Defendants^ Exhibit No. 2.” 

January 31, 1924. 

Mr. and ^Irs. James H. W. Howard, 

1715 You Street N. W., 

Washington, D. C. 

In the Matter of the Loan Secured on Lot 274 in Square 
150, Premises 1715 You Street N. W. 


Proceeds of Loan. $2500.00 

Commission . 250 00 

For procuring title. 50.00 

Recording Trust . 2 60 

Revenue stamps N^ote . .50 

Insurance . 3.75 

Check to Wheeler Banking Sys¬ 
tem Indus. Cre. Ass. 2193.15 


$2500.00 $2500.00 
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Memorandum Opinion. 

Filed June 6, 1927. 

• •••••• 

The husband bought and received of Wheeler certain 
shares of stock, for the price of which the husband and wife 
jointly gave a note secured by their deed of trust upon 
their home, which thev held as tenants bv the entirety. 
Wheeler advertised the note, thus secured, for sale, and 
Bradbury answered tbe advertisement, but on seeing the 
note and deed of trust, and being unwilling to purchase, 
owing to some informalities therein, drew up a new note 
and deed of trust, which the husband and wife executed 
jointly, and an order, by which the husband and wife di¬ 
rected him to pay the proceeds of the note to Wheeler; and 
the husband and wife signed the order. Thereupon 
37 Bradbury paid the ])roceeds of the note to Wheeler 
and the original note and deed of trust were treated 
as out of the way and of no further effect, the deed never 
having been recorded. Bradbury knew nothing of the na¬ 
ture of the transaction between the husband and wife and 
Wheeler, beyond the facts that the said papers existed and 
were held by Wheeler and that the deed of trust note was 
thus offered for sale by Wheeler. The stock so bought and 
received by the husband was the ])roperty of the husband 
alone, but the wife knew that he had received it as the con¬ 
sideration for the note and deed of trust first given. 

The Bradbury note was not paid as it fell due, and Brad¬ 
bury was about to sell the home under the deed of trust; 
whereupon the wife brought this bill to enjoin the sale and 
be relieved of the note and deed of trust; upon the ground 
that in signing and executing those instruments she was 
acting as a surety or accommodation maker for her hus¬ 
band. A preliminary injunction was issued, and the ques¬ 
tion upon final hearing is whether the injunction should be 
made permanent and the wife relieved as she prays. 

1. The validity of the note and deed of trust must be de¬ 
termined upon the statute then in force, unaffected by the 
later repeal of the statute. See cases cited in plaintiff’s 
brief. 
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2. The debt for which the note and deed of trust were 
given was the husband’s debt, incurred in the purchase of 
the stock, whicli stock became and was the husband’s indi¬ 
vidual property. 

3. The mere substitution of the second note and deed of 

trust for the first did not represent any considera- 

38 tion received by the plaintiff wife; she was as much 
a surety or accommodation maker for her husband 

in that transaction as in the first. 

4. The good faith of the defendant, and his ignorance of 
the fact that the debt was the sole debt of the husband, 
and the wife only the surety therefor, cannot operate to 
make her contract valid. Such appears to be the clear re¬ 
sult of the cases in this jurisdiction. Schwartz v. Sacks, 
55 Appeals, D. C. 87, and cases there referred to and ap¬ 
proved. 

5. The fact that the real estate attempted to be con¬ 
veyed by the deed of trust was held by the plaintiff and her 
husband as tenants by the entirety does not make the con¬ 
veyance a valid one. To hold so would be to frustrate the 
purpose of the statute, D. C. Code, 1155, and the public pol¬ 
icy represented by it, quite as effectively and disastrously 
as if the conveyance had been of the plaintiff’s separate 
estate. 

See American Wholesale Corporation v. Aronstein, 56 
Appeals, D. C. 127. 

It follows that the plaintiff is entitled to a decree accord¬ 
ing to the prayer of her bill. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 

39 Suggestion of Death of Defendant John A. Quinn, 

Trustee .—Filed June 7,1927. 

• •••••• 

Comes now the defendant Howard M. Bradbury, by his 
attorneys, and suggests to the Court that John A. Quinn, a 
party defendant and one of the trustees named in the deed 
of trust mentioned in the bill of complaint in the above en- 
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titled cause, departed this life at the District of Columbia, 
oil the 14th dav of A])ril, A. D., 1927. 

SIIEEIIV & SHEEIIY, 
Att(nii(‘}fs for Drfruflai/t UrafUtnrif. 

Permanent I}vjunction. 

Filed June 8, 1927. 

* * « * # • • 

This cause came on to final hearinii: at this term in open 
Court, and thereupon, u])on consideration thereof, it is this 
7th day of June, A. D., 1927 ordered, adjudged and decreed 
as follows: 

That the note dated January 28, 1924, in the principal 
sum of $2500.00, bearing interest at the rate of six per 
cent per annum until paid, signed by defendant, James H. 
W. Howard and his wife, plaintiff, Ella D. Howard, as mak¬ 
ers, and described in plaintiff’s bill of complaint, be and 
the same is hereby decreed null and void in so far as it pur¬ 
ports to create any obligation or liability on the ])art of 
plaintiff, Ella D. Howard. 

That the deed of trust dated January 28, 1924, recorded 
January 29, 1924, and described in plaintiff’s bill of com¬ 
plaint, purporting to create a lien in favor of de- 
40 fendant, Howard M. Bradbury, to secure the ])ay- 
ment of said note dated January 28, 1924, in the 
principal sum of $2500.00 and interest thereon from the 
28th day of January, 1924, upon the land and premises 
standing in the name of, and owned by, plaintiff, Ella D. 
Howard, and her husband, defendant, James H. W. How¬ 
ard, as joint tenants and in legal effect tenants by the en¬ 
tirety, situated in the District of Columbia and known and 
distinguished as lot 247 in a subdivision of lots in square 
150 made by the National Safe Deposit and Trust Com-, 
pany, attorney, as per plat recorded in book 20, page 81, in 
the Survevor’s office of the District of Columbia, be and the 
same is hereby decreed null and void and of no effect. 

That the defendant, George J. Quinn, surviving trustee 
named in said deed of trust, be and he is hereby perma¬ 
nently restrained and enjoined from offering, or advertis- 
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ing for sale, or selling, the said real estate and premises de¬ 
scribed in said deed of trust. 

That defendant, Howard H. Bradbury, be and he is 
hereby permanently restrained and enjoined from assert¬ 
ing any claim or demand of whatsoever nature against 
Ella D. Howard by reason of said promissory note. 

That costs of suit be taxed against the defendants for 
which the plaintitf shall have execution as at law. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 


Fi’om the above and foregoing Decree, defendant, How¬ 
ard M. Bradbury, in open Court noted an appeal to 
41 tlie Court of Appeals, and the bond for costs on ap¬ 
peal is fixed at $100.00, or deposits of $50.00 casli 
with the Clerk of the Court in lieu of bond. 

WENDELL P. STAFFORD, 

Justice. 


Memorandum. 

June 30, 1927.—$50 deposited by defendant in lieu of ap¬ 
peal bond. 

Assignment of Errors. 

Filed July 28, 1927. 

• •«•••• 

Now comes the defendant, Howard M. Bradbury, by his 
attorneys, and having duly entered and perfected an ap¬ 
peal to the Court of Appeals from the decree bearing date 
on the 7th day of June, 1927 and filed in the above entitled 
cause on the 8th day of June, 1927, as his assignment of 
errors, says that the trial court erred in the following par¬ 
ticulars : 

1. In holding that the validity of the promissory note 
and deed of trust impleaded in this cause must be deter¬ 
mined upon the statute then in force unaffected by the later 
repeal of that statute. 

5—4698a 
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2. Ill not liolcling that the plaintiff’s cause of action had 
failed by the repeal of the proviso contained in Section 
1155, of the District of Columbia Code, by the Act of Con¬ 
gress approved May 28, 1926 without any reservation or 
saving clause as to existing conditions of pending actions. 

3. In holding that the debt for which the promis- 

42 sory note and deed of trust, impleaded in this cause, 
were given was the debt of the plaintilf’s husband 

alone, incurred by him in the purchase of certain shares of 
stock. 

4. In holding that the promissory note and deed of trust, 
impleaded in this cause, were mere substitutions for a prior 
promissory note and a ])rior deed of trust alleged to have 
been given in connection with the ])urchase of certain 
shares of stock by plaintiff’s husband. 

5. In holding that the promissory note and deed of trust, 
impleaded in this cause, did not represent any considera¬ 
tion received by the plaintiff. 

6. In holding that in executing the promissory note and 
deed of trust, impleaded in this cause, the plaintiff was a 
surety or accommodation maker for her husband. 

7. In not holding that the plaintiff was acting as a prin¬ 
cipal in executing the promissory note and deed of trust 
impleaded in this cause. 

8. In holding that the fact that the real estate conveved 
by the deed of trust impleaded in this cause was held by 
the plaintiff and her husband as tenants by the entirety 
does not make the conveyance a valid one and that to hold 
so would be to frustrate the purpose of the statute, D. C. 
Code 1155, and the public ])olicy represented by it. 

9. In not holding that Section 1155, of the Code of the 
District of Columbia, as part of a statute in relation to the 
separate property of married women, has no application to 
an estate by entirety which can not be held separate and 
apart from her husband. 

10. In not holding that the estate by entirety 

43 vested in the ydaintiff and her husband, the defend¬ 
ant James H. W. Howard, in and to the real estate 

impleaded in this cause, is unaffected by statutes in relation 
to the separate property of married women or any other 
statute. 
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11. Ill not holding that an estate by the entirety exists in 
this District as it did at common law, unaffected by statute, 
and that the validity of a conveyance of such an estate must 
be determined by the rules of the common law and not by 
any statutory provisions. 

12. In not holding that the deed of trust, impleaded in 
this cause, being a conveyance of an estate by entirety exe¬ 
cuted and delivered with the assent and by the joint act of 
the plaintiff and her husband, is valid. 

13. In holding that the promissory note dated January 
28, 1924, in the principal sum of $2500, bearing interest at 
the rate of six per centum per annum, signed by the de¬ 
fendant James H. W. Howard and his wife, the plaintiff, 
Ella D. Howard, described in the bill of complaint, payable 
to the defendant Howard H. Bradbury, is null and void in 
so far as it purports to create any obligation or liability on 
the part of the plaintiff, Ella D. Howard. 

14. In holding that the deed of trust dated January 28, 
1924, recorded January 29, 1924, described in the bill of 
complaint, ])urporting to create a lien in favor of the de¬ 
fendant Howard ^I. Bradbury, to secure the payment of 
said note dated January 28, 1924, in the principal sum of 
$2500 and interest thereon from the 28th day of January, 
1924, upon the land and premises standing in the name of 
and owned by the plaintiff, Ella D. Howard, and her hus¬ 
band, defendant James H. W. Howard, as joint tenants 

and in legal effect tenants by the entirety, situated 
44 in the District of Columbia and known and distin¬ 
guished as Lot 247 in a subdivision of lots in Square 
150, made by the National Safe Deposit and Trust Com¬ 
pany, attorney, as per plat recorded in Book 20, page 81, in 
the Surveyor’s Office of the District of Columbia, is null 
and void and of no effect. 

15. In permanently restraining and enjoining the defend¬ 
ant, George J. Quinn, surviving trustee named in said deed 
of trust, from offering or advertising for sale or selling 
the said real estate and premises described in said deed of 
trust. 

16. In permanently restraining and enjoining the defend¬ 
ant, Howard M. Bradbury from asserting any claim or de¬ 
mand of whatsoever nature against the plaintiff, Ella D. 
Howard, by reason of said promissory note. 
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17. In not holding that it would be contrary to equity 
and good conscience to allow the plaintiff’s bill to prevail. 

18. In overruling the objection of this defendant to the 
admission in evidence of the contract bv the defendant, 
James II. W. Howard for the purchase of stock in the 
Wheeler Banking System and Industrial Credit Associa¬ 
tion. 

19. In overruling the objection of this defendant to the 
admission in evidence of the certificate of stock issued by 
the Wheeler Banking System and Industrial Credit Asso¬ 
ciation to the defendant, James II. W. Howard. 

20. In overruling this defendant’s objection to the ques¬ 
tion i)ropounded to the defendant, James H. W. Howard 
if he and his wife had executed a prior deed of trust in 
connection with the payment of $2,500. 

21. In overruling the objection of this defendant to the 
question propounded to the defendant James H.W. Howard 
as to whom the first deed of trust was executed. 

22. In overruling the objection of this defendant 
45 to the question propounded to the defendant, James 
H. W. Howard as to the purpose for which the first 
deed of trust was executed. 

23. In overruling the motion of this defendant to strike 
out the answer of the defendant, James H. W. Howard 
that the second deed of trust had been executed at the re- 
(piest of Mr. Wheeler. 

24. In overruling the motion of this defendant to strike 
out the testimony of the defendant, James H. W. Howard 
in relation to the first deed of trust because no effort had 
been made to ascertain if it still existed. 

SHEEHY & SHEEHY, 

Attorneys for Defendant^ Howard M. Bradbury. 

Service of a copy of the foregoing assignment of errors 
is hereby acknowledged this 28th day of July, 1927. 

WEBSTER BALLINGER, 

Attorney for Plaintiff. 
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Designation of Record on Appeal. 
Filed July 14, 1927. 

*«***•• 


The defendant, Howard H. Bradbury, having duly 
entered and perfected an appeal from the final decree 
entered in the above entitled cause, bearing date on the 
7th day of June, 1927, and filed in said cause on the 8th day 
of June, 1927, designates the proceedings enumerated be¬ 
low to constitute the record on said appeal and requests the 
Clerk of the Court to prepare a transcript of the record 
for the Court of Appeals in accordance with such 
46 designation: 

1. Bill of complaint and exhibits therewith filed. 

2. Answer of the defendants, John A. Quinn, George J. 
Quinn and Howard H. Bradbury, to the bill of complaint 
and the exhibits therewith filed. 

3. Opinion of the Court filed June 6, 1927. 

4. Suggestion of death of defendant, John A. Quinn. 

5. Final decree dated June 7th, 1927 and filed June 8, 
1927. 

6. Assignment of error. 

7. This designation. 

SHEEHY & SHEEHY, 

Attorneys for Defendant, Howard M. Bradbury. 


Service of a copy of the foregoing designation of record 
on appeal is hereby acknowledged this 14 day of July, 
A. D. 1927. 

WEBSTER BALLINGER, 

Per A. McC. 11., 

Attorney for Plaintiff. 


47 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 46, both inclusive, to be a true 
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and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 44847 in Equity, wherein Ella D. 
Howard is Plaintiff and John A. Quinn et al. are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of January, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FKAXIv E. CUXNINGIIA.M, 

Clerk. 

Filed Jul. 29, 1927. Frank E. Cunningham, Clerk. 

48 In the Supreme Court of the District of Columbia, 
Holding a Special Term as an Equity Court. 

In Ecpiity. 

Xo. 44,847. 

Ella D. Howard, Plaintiff, 


vs. 

John A. Quinn et al.. Defendants. 

Statement of Evidence. 

Bs it remembered that the above entitled cause duly came 
on for hearing before the Honorable Wendell P. Stafford, 
Associate Justice of the Supreme Court of the District of 
Columbia, on the 25th day of April, A. D. 1927, Webster 
Ballinger, Esquire, appearing for the plaintiff, and Vin¬ 
cent A. Sheehy appearing for the defendants, George J. 
Quinn and Howard M. Bradbury, and thereupon the plain¬ 
tiff to sustain the issues upon her part joined offered as a 
witness, James H. W. Howard, who, having been duly 
sworn, testified as follows: 

That he is one of the defendants in this suit; that the 
plaintiff, Ella D. Howard, is his wife; that they were mar¬ 
ried here in Washington on March 29th, 1883; the witness 
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then identified a certificate of marriage between the plain¬ 
tiff and himself, by Reverend J. S. Cowles, on March 29, 
1883, and said certificate was offered and admitted in evi¬ 
dence; the witness then further testified that he has ever 
since lived with his wife and is now living with her; that 
he and his wife purchased premises No. 1715 U Street, 
Northwest, Washington, D. C. There was then offered and 
admitted in evidence the certified copy of the deed, at¬ 
tached to the bill of complaint from Charles A. Jardin et 
ux., et ah, to James H. W. Howard and Ella D. Howard, 
his wife, dated September 28, 1921 and recorded October 
28, 1921, in Liber No. 4582 folio 318, conveying and grant¬ 
ing ‘‘unto the said parties of the second part, in fee simple, 
as joint tenants,’’ lot numbered 247 in a subdivision of lots 
in square numbered 150, made by the National Safe 
49 Deposit Savings and Trust Company, Attorney, as 
per plat recorded in Book 26 page 81, in the Sur¬ 
veyor’s Office of the District of Columbia. 

The witness then further testified that in November, 1923 
he was President of the Union Laborers’ Bank, located at 
1847 14th Street, Northwest, at the corner of T Street, 
and thereupon the following occurred: 

By Mr. Ballinger: 

Q. In connection with the Bank did you enter into a con¬ 
tract with the Wheeler Banking System & Industrial Credit 
Association! A. I did. 

Q. I hand you a paper and ask you if that is your signa¬ 
ture and the signature of the officers of the Wheeler Bank¬ 
ing System & Industrial Credit Association. A. This is 
my signature and that is the signature of D. B. Wheeler, 
President of the Industrial Credit Association. 

Q. Is that the contract that you entered into? A. Yes, 
sir. 

Mr. Sheehy: Does he say that he made this on behalf 
of his Bank! 

Mr. Ballinger: No; he says he entered into a contract, 
but he did not say it was on behalf of his bank. I now 
offer this in evidence. 

The Court: Pass it up and let me look at it. 

]\lr. Sheehy: Your Honor, I object unless counsel for com¬ 
plainant first shows that we had some knowledge of it. 
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The Court: The paper may be received as evidence and 
we will consider later what the effect of it may be. 

To which ruling by the Court the defendants then and 
there excepted and the exception was allowed by the Court 
and duly noted in its minutes. The paper referred to was 
thereupon read in evidence and is as follows: 

“It is hereby agreed between the Wheeler Banking-Sys¬ 
tem and Industrial Credit Association, party of the first 
part, and Jas. H. W. Howard, party of the second part. 

First. The party of the first part does hereby set aside 
ten thousand (10,000) shares of stock to be sold for $10 
per share for cash on a commission of 50% payable 
50 to party selling said stock on consummation of sales; 
stock to be issued as paid for. 

Second. The party of the first part hereby agrees to open 
an account in the Union Laborers Bank and to expend 50% 
of the funds obtained from the sale of stock under this con¬ 
tract for securing deposits in said bank, provided, however 
that the minimum amount so expended shall not exceed 
$ 10 , 000 . 

The party of the second part hereby agrees to purchase 
for cash 500 shares of stock, paying the party of the first 
part $2,500 for same on signing this contract, which shall 
be payment in full for the said stock under the terms of 
this contract. 

Signed for the Wheeler Banking System and Industrial 
Credit Association, Party of the first part: 

By 1). B. WllEELEK, 

President. 


Party of the second part: 

(Signed) JAS. 11. W. HOWARD.’’ 

The witness was then shown another paper and he testi¬ 
fied that it was the certificate of stock which he received 
and said certificate of stock was then offered in evidence. 
To the admission of the same in evidence the defendants 
then and there objected for the reason heretofore stated 
but said objection was overruled. To which ruling of the 
Court the defendants then and there excepted and the ex¬ 
ception was allowed by the Court and duly noted in its 
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minutes. The said certificate of stock was thereupon read 
ill evidence and is in substance, as follows: 

Authorized Capital, $5,000,000 


504 

Number 
Par Value 
$10 

Non-Assessable 


500 

Shares 
Par Value 
$10 

Non-Assessable 


Wheeler Banking-System and Industrial Credit 

Association. 


Chartered under the Laws of the State of Arizona. 


This certifies that James H. W. Howard is the 
51 owner of Five Hundred Shares of the Common Stock 
of Wheeler Banking-System and Industrial Credit 
Association transferrable only on the books of the Corpora¬ 
tion by the holder hereof in person or by Attorney upon 
surrender of this Certificate properly endorsed. 

In witness whereof, the said Corporation has caused this 
Certificate to be signed by its duly authorized officers and 
to be sealed with the seal of the Corporation. 

This First dav of November, A. D. 1923. 

(Signed)* D. B. WHEELER, 

President. 

C. F. BORDEN, 

Treasurer.^* 

The witness then further testified that he made payment 
of the purchase price of $2,500 by a deed of trust upon 1715 
U Street, Northwest, our home. Thereupon there was of¬ 
fered in evidence a certified copy of deed of trust, dated 
January 28th, 1924 and recorded January 29, 1924 in Liber 
No. 5153 folio 386, made by James H. W. Howard and 
Ella D. Howard, his wife, as joint tenants, parties of the 
first iiart, conveying to John A. Quinn and George J. Quinn, 
])arties of the second part. Lot 247 in Square 150 (as here¬ 
tofore described), in trust to secure payment of an in¬ 
debtedness of James H. W. Howard and Ella D. Howard 
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to Howard M. Bradbiirv, for money loaned, in the sum 
of $2,500, represented by the one certain joint and several 
promissory note of James H. W. Howard and Ella D. 
Howard, bearing even date therewith, payable to the order 
of Howard M. Bradbury, one year after date with interest 
at the rate of six per centum per annum until paid, said 
interest payable semi-annually. Thereupon the following 
occurred: 

By Mr. Ballinger : 

Q. Prior to the execution of tliis deed of trust did you 
execute another deed of trust? A. To the same parties? 

Q. No; to whom did you execute the first deed of trust 
to secure the payment- 

Mr. Sheehy: I object to that question, your Honor, first 
because it is leading, for one thing; and the second thing 
is, we are concerned with this deed of trust and not 
52 the other one, if there was one. 

The Court: The question, I understand, relates to 
the one you just described, does it not? 

Mr. Ballinger: 1 asked him if prior to the time this deed 
of trust was executed he and his wife had executed an¬ 
other deed of trust in connection with the payment of the 
$2,500. 

The Court: Well, for purposes of identification he may 
answer. 

To which ruling of the Court the defendants then and 
there excepted, which exception was allowed by the Court 
and duly noted in its minutes. The witness thereupon an¬ 
swered that they did execute another deed of trust. The 
witness was then asked the following question: 

Q. To whom was that deed of trust executed? 

To which question the defendants then and there ob¬ 
jected for the same reasons heretofore stated, but the objec¬ 
tion was overruled and to the ruling of the Court the de¬ 
fendants then and there excepted and the exception was 
allowed by the Court and duly noted in its minutes. 
Whereupon the vdtness answered the question by saying 
his recollection of it is that it was made to the Wheeler 
Banking System. The witness was then asked the follow¬ 
ing question: 
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Q. Now, for what purpose was that deed of trust ex¬ 
ecuted! 

To which (piestioii the defendants then and there ob¬ 
jected upon tlie same j^rounds but said objection was 
overruled and to this ruling of the Court the defendants 
then and there excepted and the exception was allowed by 
the Court and duly entered on its minutes. The witness 
then answered the question by saying it was for the pur- 
j)ose of securing the loan of $2,500; that subsequenly they 
executed the second deed of trust dated the 28th of Jan¬ 
uary, 1924, to secure Howard M. Bradbury; that he can 
not recall as to how it was made, but it was made by the 
recpiest of Mr. Wheeler because of some error or some un¬ 
satisfactory thing in the first deed of trust. Whereupon 
the defendants moved to strike out the answer that it was 
made at tlie request of ]\Ir. Wheeler unless it was shown 
that the defendants had something to do with it, but the 
motion was overruled and to the ruling of the Court the 
defendants then and there excepted and the exception was 
allowed by the Court and duly noted in its minutes. 
53 The witness then further testified that the second 
deed of trust was executed because there seemed to 
have been something unsatisfactory in the first deed of 
trust, and so they executed the second deed of trust; that 
he had no knowledge that arrangements had been made 
by the Wheeler Company for the sale of the trust to Brad¬ 
bury; that he executed the second deed of trust at the re- 
(piest of D. B. Wheeler; tliat he has no knowledge of what 
became of the first deed of trust; that it was not returned 
to him; that — has no knowledge of the notes secured by 
the deed of trust ever having been returned to him; that he 
thinks they did not execute any notes in connection with 
the first deed of trust; that he thinks the paper was brought 
back to them as being unsatisfactory, that is the trust and 
the new trust was made and then the notes of the new 
trust were brought; he don’t think there were any notes 
of the first trust signed; that his wife had no interest in 
the purchase of the 500 shares of stock of the Wheeler 
Banking Corporation; that so far as he knew his wife had 
no knowledge of his purchase of this stock of the Wheeler 
Banking Corporation; that his wife executed the first deed 
of trust at his solicitation; that she executed the second 
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deed of trust dated January 28tl!, 1924, at his solicitation; 
that she had no interest whatever in the transaction; that 
prior to the execution of the second deed of trust dated 
January 28tli, 1924, he had never met Howard H. Brad¬ 
bury; that he had never met George J. Quinn; that he 
thought he had met John A. Quinn, but was not sure; that 
he had no recollection of ever having any conversation with 
any of them with reference to the second deed of trust; 
that it was at the request of the Wheeler Banking Corpora¬ 
tion that he executed the second deed of trust and the first 
one too. 

On Cross-examination, the witness further testified that 
he was named as a defendant in this case; that he had 
not filed any answer; that he did not know he was required 
to file an answer; that he don’t recall when he first met 
John A. Quinn; that it is not clear in his mind when he 
first met him; that it was long after the Bradbury trust 
was executed; that he met Hr. Bradbury sometime after 
the execution of the deed of trust; his recollection is that 
he received a notice or letter from Mr. Bradbury to the 
effect that interest was overdue, and that was the first 
knowledge he had that Mr. Bradbury had the trust; 
54 that he did not recall ever having read Mr. Brad¬ 
bury’s name in connection with the trust; that he 
was bank president and signed a deed of trust but that 
is his answer, he don’t recall it; that he thinks he did read 
the promissory note that purported to be secured by the 
deed of trust before he signed it but he don’t recall to whom 
it was payable; the transaction was between Mr. Wheeler 
and himself and he had absolute confidence in him; so far 
as he recalls it he must have signed the deed of trust and 
note at the Union Laborers Bank, he never executed any 
anywhere else; that he don’t recall that the papers were 
given to him to take home or to take out for the i)urpose 
of having them executed; that he don’t recall it at all; when 
asked if he wanted the Court to understand that he had 
signed a note and a deed of trust on his home without read¬ 
ing and knowing their contents, he answered that he wanted 
it to be understood that what he had stated was true, that 
he don’t recall it at all; that it has been some time ago 
and he don’t recall that part of it; that his recollection is 
that D. B. Wheeler was the party secured by the first deed 
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of trust, the transaction v.*as between him and witness, rep¬ 
resenting the Wheeler Banking system; he recalled that 
there was a first trust and he brought it back after some 
little time, stating that—; he recalls that D. B. Wheeler 
was the i)arty secured by that trust because he was the 
only ])arty he dealt with; he presumes he did read that 
trust ])efore he signed it; he does not recall that there 
were notes secured by that trust; he has had some experi¬ 
ence in loaning monev but can not sav that he knows it to 
be customary that when a deed of trust is used that it 
secures payment of notes which are described in the deed 
of trust; that he had had something to do with other deed 
of trust transactions but only through their attorney; that 
he had never read anv other deeds of trust; the Bradbury 
})apers were signed in the bank because there was nowhere 
else that they were signed that he recalls; all the transac¬ 
tions took })lace there so far as he remembers; he knows 
the notary ])ublic, J. Franklin Wilson, who took the ac¬ 
knowledgment of the deed of trust very well; he did notary 
work for the bank when they sent for him; he thinks Mrs. 
Howard signed the papers at home; he doesn^t think he 
was there; his recollection is and he is pretty sure that Mr. 
Wilson carried them to his house; he can’t recall what be¬ 
came of the papers after they were signed, he don’t 
55 know; he thinks they were brought back or turned 
over to ^Ir. Wheeler; he don’t recall it has been 
some time ago; he don’t recall who got the papers after 
the trust was signed before the Notary; he don’t know 
whether they were handed to Mr. Wheeler or anybody 
else; he don’t know who they were handed to; he did not 
know what became of the note after he and his wife signed 
it; he don’t recall who was in possession of the note before 
it was passed over to Mr. Bradbury; he don’t think his 
wife knew anything about this transaction to purchase 
stock of the Wheeler Banking System; that she got the 
original papers in order to file copies of them as exhibits 
to the bill from him; he called her attention to it when this 
matter came up; this stock was there at the house and he 
told her about it afterwards, but not before, that he was 
secured by this stock; he gave the stock certificate and con¬ 
tract to the attorney to file the bill; it was not at his in¬ 
stance that this bill was filed; that Mr. Hart (the attorney 
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who filed the bill) became Mrs. II )ward’s attorney at his, 
witness,’ request and then he conferred with Mrs. Howard; 
that he does not know what became of the first deed of 


trust that he signed which was in possession of Mr. 
Wheeler; he never made demand on Mr. Wheeler for its 
return; he never looked to see if he had it among his own 
papers; he took it for granted that Mr. Wheeler had de¬ 
stroyed it; he never made any investigation to see if it 
existed; whereupon the defendants moved the Court to 
strike out the testimony of witness in regard to this trust 
but said motion was overruled by the Court and to the rul¬ 
ing of the Court the defendants then and there excepted 
and the exception was allowed by the (k)urt and duly noted 


in its minutes. 


The witness then further testified that he 


must have received the Bradbury deed of trust and note 
from .Mr. Wheeler because he had no transaction with any¬ 
body else; he never received them from Mr. Quinn; he did 
not have any communications with Mr. Quinn pending the 
transaction. The witness was thereupon shown a paper 
and he identified his signature thereon; this paper was 
signed pending these negotiations. It was conceded by 
the Attorney for plaintiff that the paper also bore the 
genuine signature of the jilaintiff. The paper was then 
offered and admitted in evidence and is as follows: 


56 John Quinn Company, Incorporated. 

Real Estate Loans and Insurance. 

704 Thirteenth Street N. W. 

Phone Main 435. 

Washington, D. C., January 29, 1924. 

John Quinn Company, Inc., 

704 13th Street, N. W., 

Washington, D. C. 

Gentlemen : 

Pay the proceeds of the loan of Twenty-fiv’e hundred 
Dollars secured on Lot 274 in Square 150, being premises 
1715 You Street, N. W., to Wheeler Banking System and 
Industrial Credit Association. 

Yours truly, 

JAS. H. W. HOWARD. 

Witness: ELLA D. HOWARD. 

H. C. SYKES. 
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The witness then further testified that he could not say, 
he did not remember from whom he received this paper; 
he did not remember, lie could not say whether he re¬ 
ceived the paper by mail or whether it was handed to him 
by Mr. Quinn; he did not remember what he did with it 
after it was signed; he had no recollection of ever having 
read the paper; he had no recollection at all of taking the 
paper back or sending it by mail or any other person to 
Mr. Quinn; he thinks it must have been signed in the Bank; 
he can not answer questions without saying ‘‘it must have 
been’’ because he is not sure, if he was he could tell you 
yes or no; he don’t recall, he don’t know where Mrs. 
Howard signed the paper; he never received a statement 
from Mr. Quinn showing how this fund of $2,500 was dis¬ 
bursed, or he would have it in his possession; he never 
had such a paper. 

On re-direct examination the witness testified that he did 
not recall having received any paper in connection 
57 with the deed of trust dated the 28th day of Janu¬ 
ary, 1924, which was the second deed of trust, from 
any person excepting Mr. Wheeler; that he paid the inter¬ 
est on the trust, he thinks mostlv bv checks. The witness 
was then shown and identified six checks and stated they 
were all checks signed by him to Mr. Bradbury. To the 
giving of such evidence the defendants then and there 
objected on the ground that it was not proper evidence 
on re-direct examination but the objection was overruled 
and to the ruling of the Court the defendants then and 
there excepted and the exception was allowed by the Court 
and duly noted in its minutes. Cross-examined as to one 
of said checks dated August 5, 1924, drawn on the Union 
Laborers Savings Bank for the sum of $75.00 payable to 
the order of Howard M. Bradbury and signed by the wit¬ 
ness, he stated that it is probably true that he gave that 
check to Mr. Bradbury and that it came back “insufficient 
funds” because that is about the time the bank closed; 
that the check does not represent any payment on the note 
if that is the situation but he thinks he paid him the money 
though. The five other checks were then admitted and read 
in evidence and are as follows: All signed by the witness; 
all drawn on the Second National Bank; all payable to the 
order of Howard Bradbury, dated November 12, 1924 for 
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$20, March 16, 1925 for $75, Aj)rll 14, 1925 for $50, 
5,1925 for $25 and June 27, 1925 for $25. 



On re-cross examination the witness further testihed 
that ^[rs. Howard never paid any interest on tliis, in checks 
to his knowledge. 


Whereupon tlie plaintiff, Ella D. Howard, having been 
first duly sworn testified on her own behalf, as follows: 

She is the wife of James 11. W. Howard and is the ])lain- 
tiff in this case; she had never seen John A. Quinn; slie 
never knew George J. Quinn; she never knew Howard M. 
Bradbury; she nev^er had anv l)usiness dealings with anv 
of them; she thinks that ^Ir. Howard was awav at one 
time and she sent a check or perliaps two cliecks that Mr. 
Howard had sent; slie tliinks she filled them in and mailed 
them to ^Ir. Bradbury; she never borrowed any money 
from them; she thinks she saw Mr. Wheeler at the bank 
once; she never borrowed any money from Mr. Wheeler; 
she never purchased any stock from Mr. Wheeler; she she 
was never obligated to Mr. Wheeler in the least; she 
58 executed a deed of trust on her house to secure the 
payment of $2,500; she was recpiested to do that by 
Mr. Howard; he told me—in fact he asked me if 1 would 
sign this deed of trust in order that he might borrow some 
monev on it and then later when I asked him what it was 
for and what security he had, then he brought home these 
shares on this Wheeler Svstem; she never received anv- 
thing from the proceeds of the deed of trust. 

On cross-examination, the plaintiff further testified that 
she thinks she signed the deed of trust at home; there 
wasn’t any one there; she thinks a messenger brought it 
up, if she was not mistaken; she don’t recall the name of 
the man; he worked at the bank at the time; she don’t 
remember signing but one deed of trust; she don’t remem¬ 
ber signing any notes at all; she don’t recall signing any 
note at the time she signed the deed of trust, she may have 
but she don’t recall it; Mr. Gray was the name of the 
messenger; Gray was not a Notary Public but the Notary 
Public came up to the house, she thinks, that same day 
and she was sworn to this deed; she is sure he came to 
the house; she don’t think the messenger left the deed 
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of trust with her; she Hunks he carried it back after she 
had signed it; she thinks Mr. Howard brought it home with 
him for her to sign to take the oath of the Notary to the 
deed; she thinks she is sure about that; she is not very 
certain about it being the same day but she thinks it was 
all done on the same day; she does not remember signing 
the note at all; she only remembers signing one paper. 
The witness was then read the following quotation from 
page 5, five lines down, of her bill of complaint “And that 
at the request of the plaintiff’s husband, the defendant 
James H. W. Howard, she, the plaintiff, signed with the 
defendant, James H. W. Howard, a certain promissory 
note evidencing the alleged indebtedness of the defendant 
James H. W. Howard, aforesaid, the said note being pay¬ 
able to the order of the defendant, Howard M. Bradbury” 
and she stated she did not recall signing any note; she 
would know her signature if she saw it. The witness was 
then shown a promissory note and on being asked if that 
was her signature she answered, yes; that is my signature; 
it looks like it; she don’t recall whether she ever saw that 
paper before or not, she don’t recall it. (The note was 
then marked for identification “Defendant’s Exhibit 1.”) 

The witness was then shown the order on the John 
59 Quinn Company for the payment of the money to 

the Wheeler Banking System and Industrial Credit 
Association, previously exhibited to her husband and ad¬ 
mitted in evidence, and on being asked if that was her 
signature thereto she answered. Well, that is my signature 
but 1 don’t recall signing it; she does not recall anything 
about that paper—either one of those papers; that is her 
signature but she don’t recall having signed the papers, 
she really don’t she only remembers signing one deed of 
trust; she did not read it; she did not know who the party 
secured was; she didn’t know who the money was coming 
from; her husband asked her to sign this paper—this trust 
for him that he might be able to secure this money, and she 
did it; l\Ir. Howard had told her all about it and she didn’t 
think it necessary to read the paper which the messenger 
brought up to her home and which he took back with him 
after she had signed it, and she didn’t read it but signed 
it as he (her husband) had asked her to do; her husband 
asked her to sign these papers so that he could borrow 
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some money and after she had signed them she asked him 
what security he had. When asked the question ‘‘What 
security did you expect a person borrowing money to get T’ 
she answered “Well, I thought he would be secured by 
the bank; he borrowed it for the bank—that is what he 
told me when he asked me to sign this; she asked him what 
security he had and then he told me that he had bought 
these shares and brought them home and showed them to 
her; she did not know anything about him buying shares 
in the Wheeler Banking System at the time he asked her 
to sign the papers; she don’t know when it first occurred 
to her that the transaction was not binding on her; she 
don’t know that it was suggested to her by any one until 
Mr. Bradbury brought suit; he sued us; she guesses it 
was Mr. Bradbury; she don't recall the time when Brad¬ 
bury sued them but they were sued and they consulted a 
lawyer about it; the suit was lu'ought and tliey said it was 
Mr. Bradbury; she don’t know who sued; she don’t re¬ 
call that any papers were served on her by any officer of 
the court because it was in the hands of the lawyer that 
they had employed; that she did not take any steps in 
the matter until after she had been sued by ^Ir. Brad¬ 
bury; she had no occasion to; her husband did not suggest 
to her that she might avoid the obligation; what is meant 
by avoid it, in what way; she thinks she knows what this 
case is about; may be she just can’t tell you; she 
60 don’t know what her understanding of this suit is 
only what she has told you; she was sued by Mr. 
Bradbury and then she sued Mr. Bradbury; the way she 
understands it, which she thinks is the fact, it was to 
restrain Mr. Bradbury from selling their home; she don’t 
know that a part of the suit is to avoid her obligation on 
the note under the deed of trust; she received a letter 
from Mr. Bradbury while Mr. Howard was out of the citv 
and answering that letter she inclosed a check; she thinks 
she inclosed a check at that time and apologized for his 
having kept him waiting and explained that Mr. Howard 
was out of the city; she thinks that is the way of it; she 
knew where Mr. Bradbui’y was because she looked in the 
phone book and got his address; first she called up his 
house and then she called up the office, someone answered 
the phone; she don’t know who it was, and she told him 
she was sending a check, that Mr. Howard was away and 
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apologized for having kept him so long waiting; Mr. 
Howard left her those eheeks, signed by himself, to fill in 
whatever she would pay out; she would fill in the amount, 
with his signature to them, and that is the way it was 
to Mr. Bradbury; she did not say that Mr. Howard was 
away and that he sent her those checks and that she sent 
them to Mr. Bradbury with a note of opology for the de¬ 
lay; she said it was Mr. Howard’s custom when he left 
the city, to leave checks signed and whatever bills she had 
to pay she would fill them in and that was the way of the 
checks, she is sure, that ^Ir. Bradbury got, or may be 
one or two; Mr. Howard was away for quite a while; she 
don’t recall whether Mr. Howard did or not send her any 
checks while he was away to be sent to Mr. Bradbury. 
The witness was then handed the photostatic copies of the 
certificate for shares of stock in the Wheeler Banking 
System and contract for the purchase of such shares which 
are filed as exhibits to the bill of complaint, and asked 
“Where did you get these?” and she answered “What 
is that? I don’t understand you”; that she had never seen 
these copies before; she did not have them made, she had 
no occasion to have them made; when this suit was filed 
she did not have the original stock certificate in her posses¬ 
sion nor the contract here (meaning the contract to pur¬ 
chase the shares of stock); she don’t know who had them; 
she did not have the originals; she had never seen them; 
she had never seen them, to her recollection, this is the 
first time; she don’t recall that she saw the stock 
61 certificate of the Wheeler Banking System; that 
(meaning the photostatic copy filed as exhibit with 
the bill) don’t a])pear to be —; she had never seen the 
copies; she thinks Mr. Howard brought the original home, 
perhaps; she don’t recall; he told me about having pur¬ 
chased this stock for two thousand five hundred; she don’t 
recall when she first employed counsel in the matter; 
whenever the case came up; she don’t know just the date; 
she supposes the papers will show; she don’t remember 
whether her husband spoke to counsel or not; it is more 
than likely that he would, perhaps; she thinks that the 
counsel came up to the house at her request; she is not 
just sure about that but she thinks that was the way; she 
was in the court room and heard her husband testify this 
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morning-, and when asked this question “Did you hear him 
say that he got Mr. Hart and thereafter Mr. Hart con¬ 
ferred with you?” she replied “Well, I wasn’t paying 
that much attention to what mv husband testified”; she 
was interested that much in the case but she didn’t just 
catch everything that he said. 

On re-direct examination, the plaintiff further testified 
that Mr. Hart was the attorney she had first employed; 
after she employed Mr. Hart she turned the matter over 
to him; she testified that she had never seen the certificate 
of stock of the Wheeler Company or the contract under 
which it was issued or any of those papers; she had never 
read the—the papers (meaning the photostatic copies) that 
this gentlemen (attorney for defendants) showed me I 
had never seen before; she don’t recall that thev were ob- 
tained by her attorney; she acknowledged a paper before 
a Notary Public; at the time she acknowledged it she thinks 
that the paper was then before her; she don’t recall whether 
she signed it then or not; if she was compelled to, she sup¬ 
poses she did but she don’t remember; she only recollects 
of signing one paper; that is all she has any recollection of. 


On re-cross examination the plaintiff further testified 
that she don’t remember whether she signed the paf)er 
before the Notary Public or not but if she was compelled 
to or required to, she did; she is sure she did if she was 
required to but she don’t remember whether she did or 
not; she is trying to give the facts; she is perfectly giving 
you the facts as I have had them; she did not examine the 
pai)er she acknowledged before the Notary Public to 
62 see whether it was the same paper which she had 
previously signed, because as she said before, Mr. 
Howard had asked her whether she would sign the ])aper 
to enable him to get this money, which she did; she didn’t 
read anvthing because naturally she had confidence in 
him and knew what he was doing; Mr. Howard was j)resi- 
dent of a bank at the time; she thinks the transaction 


that she now comidains of was in aid of that 1)ank; since 


that time she has learned that it was for that; at that 


time she knew he was trying to aid the bank; she knew 
that he had borrowed this money for that purpose; she had 
no interest in the bank except helping him. Thereupon the 
plaintiff announced her case closed. 
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Thereupon, to sustain tlie issues on their part joined, 
the defendants offered as a witness tlie defendant Howard 
M. Bradbury, wlio, liaving- l)een duly sworn, testified as 
follows: He resides at Xo. 1()08 (T’ittenden Street, North¬ 
west, Washington, D. C.; he is a pharmacist and engaged 
in the wholesale drug business; his company is the Wash¬ 
ington Wholesale Drug Exchange; he knows Mr. and ^trs. 
Howard who have been on the witness stand this morn¬ 
ing; he became acquainted with them shortly after the 
first semi-annual interest became due and was paid with a 
check on a defunct bank; he had some business transactions 
with the Howards in this way; ho had an account with 
the John Quinn Company, real estate operators, and they 
were purchasing notes for his account; he is not sure 
whether ^tr. Quinn or he saw the advertisement in the 
paper of a note for sale; one or the other of them saw the 
offer of this note for sale; it resulted in Mr. Quinn’s look¬ 
ing into it with a view to purchasing it for my account; 
personally he had nothing to do with it at that time; Mr. 
Quinn’s place of business was at Xo. 704 Thirteenth Street; 
Mr. Quinn is dead; he died Thursday a week ago; he had 
nothing to do with the transactions which led up to the 
execution of the note and deed of trust which have been 
referred to here; he, positively, did not have any knowl¬ 
edge of his own and no information was brought to him 
either through 'Mr. Quinn or any other person as to this 
stock transaction bv ^Ir. Howard with the Wheeler Bank- 
ing System; he knew absolutely nothing about it; he knew 
nothing about the nature of the business that Mr. 
63 Wheeler was engaged in; the money which went into 
this transaction came from some that he had on 
deposit with the Quinn Company and the balance he made 
up when he got a bill from Mr. Quinn; he left the whole 
matter to IMr. Quinn to settle for him. The witness was 
thereupon shown and identified four papers which he testi¬ 
fied had been turned over to him by Mr. Quinn as the pro¬ 
ceeds of the transaction. The four papers were then 
offered and admitted in evidence and are (1) the original 
deed of trust dated January 28, 1924, made by James 
H. W. Howard and Pllla D. Howard, his wife, as joint 
tenants, to John A. Quinn and George J. Quinn, to secure 
an indebtedness to Howard Bradbury in the sum of 
$2,500, being for money loaned, (2) a promissory note dated 
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January 28, 1924, payal)lo one yer.r after date to the order 
of Howard M. Bradbury for the sura of $2,500, with in¬ 
terest at six per centum per annum until paid, interest 
payable semi-annually, signed by the defendant James IT. 
W. Howard and the plaintitY Klla D. Howard and secured 
by a deed of trust on premises 1715 U Street, Northwest, 
being the same note that was identified by the witness Klla 


D. Howard and marked for identification as 


“Defendant’s 


Exhibit 1, (3) the order signed by James II. W. Howard 
and Ella D. Howard, dated January 29, 1924, directing the 
payment of the proceeds of the loan of $2,500 to the Wheeler 
Banking System and Industrial Credit Association, being 
the same paper heretofore admitted in evidence, and (4) 
certificate of title issued by the District, Washington and 
Lawyers Title Insurance Companies, No. 124013, dated 
January 29, 1924, certifying the title to Lot 247, Scpiare 
150, to be good according to the record in James II. W. 
Howard and Ella D. Howard, as joint tenants, subject to 
two deeds of trust below noted, the trusts below noted be¬ 
ing first to secure the — Building Association and second, 
to secure Howard M. Bradbuiw" in the sum of $2,500. The 
witness then further testified that John A. Quinn died 
Thursday, a week ago; he was operated on very early on 
the Sunday morning preceding his death; he died on 
Thursday; Mr. Quinn made no re])ort to him of any mat¬ 
ter concerning any transaction between the Howards and 
the Wheeler Banking Institution; he did make a report 
to him about the result of his investigation of a note that 
was offered for sale; Mrs. Howard sent him at least one 
letter inclosing a check for interest; he can not recall 
whose check it was. 


On cross-examination, the witness further testified 
64 that he did not recall that the check which Mrs. 

Howard sent him was the check of her husband but 
would not say that it was not; either he or Mr. Quinn saw 
an advertisement of a trust note or notes for sale; he does 
not recall who advertised the note for sale; he could not 
say that it was the Wheeler Banking System that adver¬ 
tised it; he would not say that it was not; he don’t re¬ 
member whose name was in the ad; either Mr. Quinn saw 
it and phoned him or he saw it and phoned IMr. Quinn and 
from there on Mr. Quinn took care of it; after Mr. Quinn 
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made an investigation he told him there was a note up 
there for sale somewhere and that it wasn’t drawn right; 
it purported to be a real estate trust note that appeared 
to be drawn by a banker on a collateral bank note and that 
he refused to buy it; that closed the transaction; Quinn 
did not tell him that if the deed of trust was corrected so 
as to make it a real estate note or a note secured on real 
estate it would be all right; on the contrary be told him 
that the party who had the note for sale would send the 
owner of the property to see him relative to making a loan 
for his or her property or other property, he had nothing 
to do with that note; it was not correct; he never knew 
the Howards prior to the purchase; he did not know that 
he was not taking the trust note direct from the Howards 
to him, that the ownership of the note was in somebody 
else; on the contrary he believed it was theirs; he was 
told it was theirs and the papers showed that it was, he 
did not know that there had been another trust secured or 
other trust notes secured by the deed of trust and that 
these were to be canceled and this deed of trust was to 
be a substitution for it; he knew that in the judgment of 
his broker the note he went to buy was not correct; he 
took his word; he should know this kind of note, he (wit¬ 
ness) did not; he employed him for that purpose; he did 
not understand anything of the sort that this trust was to 
take the place of the other; he knew that there was a note 
that was looked into that was incorrect and was not pur¬ 
chased; he did not know what became of the other note; 
he knew it was on record ahead of his with the title com¬ 
pany; he started to foreclose under his trust after it was 
some eight months overdue and this suit followed. 

On re-direct examination, the witness further testified 
that he never sued Mr. Howard or Mrs. Howard at any 
time; that was an error on their part; he never 
65 bought a note from Wheeler; he did not make any 
loan nominally to the defendant James H. W. 
Howard but in fact to the Wheeler Banking System and 
Industrial Credit Association, as alleged in the fourth page 
of the bill of complaint; ^Mr. Quinn who has been spoken of 
was also a member of the Bar and had had a long ex¬ 
perience with a title company; he had every confidence in 
him; he (Quinn) made a report to him after an investiga- 
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tion of the note for sale that the note was objectionable 
for certain reasons and lie (witness) did not buy that note; 
no one else was interested as party secured in the present 
transaction but himself; he acted in absolute good faith in 
making this loan. 

On re-cross eaxamination, the witness further testified 
that after he or Mr. Quinn saw the advertisement and had 
talked the matter over he had no personal connection with 
the matter except to pay the bill that was presented; all 
he knew about whom he was buying from or whose note 
it was, was what appeared on the face of the iiajier and 
what was told him by his agent; liis agent told him nothing 
about the Wheeler Banking Cor})oration having anything 
to do with it; he did not know it then; it wasn’t until it 
came time to pay the money. 

On re-direct examination, the witness further testified 
that Mr. Quinn did not say anything to him about liow tlie 
money was to be paid over at the time that all of the pay¬ 
ments were made, tlie time the title company made the 
search; when he delivered this order on him to pay the 
money over to the Wheeler Banking Company lie said it 
was their (Howards’) order to pay the money out and 1 
was to keep it with the note; he pinned it there and it has 
remained there; he said it was the wishes of the Howards, 
so far as I can recall; it was drawn at their instigation; in 
answer to the following question “Will you state whether 
or not he (Quinn) made any statement to you as to any re¬ 
quirement on his part before he would pay the money to 
anv person other than the Howards?” the witness replied 
‘‘Why, yes; he told me—he phoned me that there was some 
hitch as to what was to become of the money, and that he 
was paying it to a third party on the written order from 
Mr. and Mrs. Howard, and he ask- me if that would be all 
right, and I told him he knew best and he had plenty of 
experience in that line of work.” 

On re-cross examination, the witness further testi- 
66 tied that Mr. Quinn told him the third ])arty he was 
paying the money to was a banking institution on 
14th Street; he did not connect that institution with the 
same institution that he had seen the advertisement or in 
connection with the matter when it first came to his atten- 
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tion; he don’t know that he recalls who advertised it; he 
is doubtful if he saw it himself; he thinks Mr. Quinn saw 
it and phoned him and asked him if he was interested and 
he told him to look into it. 

Thereupon the defendants to further sustain the issues 
on their part joined called as a witness David B. Wheeler, 
who, having* been first duly sworn, testified on direct ex¬ 
amination as follows: He resides at No. 1206 .Tenth Street 
Northwest; he has been engaged in promoting a system of 
banking known as the Wheeler Banking System and In¬ 
dustrial Credit Association; his place of business is Room 
218 Machinists Building, this city; he knew Mr. John A. 
Quinn; he had a transaction with Mr. Quinn in regard to 
the sale of a note but does not recall the date; he advertised 
a note for sale and in resjionse to the advertisement Mr. 
Quinn called on him; he don’t remember the nature of the 
note; he understood it was a second trust note; he got the 
note from Mr. James II. W. Howard; he understood that 
the note he offered for sale was secured by a deed of trust 
but is not very familiar with dealings of that kind; he 
don’t remember whether he had a deed of trust as well as 
the note but presumes he did; he don’t remember whether 
he had anything but the note or not; it was one note; 
Mr. Qninn took the matter up for consideration to see 
whether the security was sufiicient or not and if the security 
was sufficient he said he would buy it; he did not de¬ 
liver and transfer any note to him; that is the way the 
matter turned out; the iiajiers that he had whether consist¬ 
ing simply of a note or not were not satisfactory to Mr. 
Quinn and he did not accept them; he does not know what 
became of those papers or that note; he did not know 
Howard M. Bradbury at that time; he did not know he had 
anything to do with the deal; he did not know whose money 
was invested; the witness was then shown the note payable 
to the defendant Bradbury and in reply to a question as to 
whether or not he had given that note to Mr. Howard or 
his wife Ella D. Howard, to be signed, the witness stated 
that lie never knew Mr. Bradbury in the deal and while he 
does not remember he could not have done it without 
67 knowing IMr. Bradbury; that is his view of it; so far 
as he knows he had never seen this note; the Court 
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then asked ‘‘Well, Mr. Witness, do yon say that that paper 
there is one that yon never had in your possession?” and 
the witness replied “So far as T know I never saw it, be- 
canse I conldn’t have it witliont knowing Mr. Bradbury.” 
The Conrt then asked “Yon reason that out?” and the wit¬ 
ness replied “yes; I reasoned that out. I didn’t know 
Mr. Bradbury for a long time after that.” The witness was 
then shown the original deed of trust to secure the defend¬ 
ant Bradbnry and in response to the question “Did yon 
ever give that deed of trust to ^Ir. Howard or j\Irs. Howard 
to be executed?” the witness replied “I never saw that to 
my knowledge before now; this is the first time I have seen it 
to my knowledge; it was never in my possession.” The wit¬ 
ness was then shown the order addressed to the John Qninn 
Company signed by the Howards directing the ])ayment 
of the money and asked to state whether or not ^tr. or Mrs. 
Howard had ever delivered that paper to him, he replied 
“No, sir; the only thing I ever got was a check,” he did not 
deliver this order to ^Ir. Qninn or the Qninn Company; he 
never saw that order before that he knows of; he had no 
part whatever in any negotiations represented by these 
papers. 

On cross-examination, the witness further testified that 
he received from Howard a note secured by a deed of 
trust; that note was in payment for this stock; he under¬ 
stood Mr. Howard and his wife signed the note; he don’t 
remember clearly whether he had a deed of trust; that 
was his testimony; the note was the thing he was to re¬ 
ceive in payment; he presumes he advertised a note for 
sale secured by a deed of trust; a second trust note; if he 
did that he must have had a deed of trust; if he had a 
deed of trust he presumes Mr. Howard and his wife must 
have executed it; he understood the notes were secured 
by deed of trust on their home 1715 U Street; as a result 
of that advertisement Mr. Quinn got in touch with him 
and he arranged with Mr. Quinn to sell that deed of trust 
to him and to fix the terms of sale and the amount he was 
paid for it; he agreed to pay ten per cent for the sale of 
the deed of trust; thereafter Mr. Quinn suggested that it 
was necessary on account of some defects in that paper 
to have a new deed of trust taken; it was not satisfactory; 
he does not know whether he did or not, as a result, ask 
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Howard to execute a new deed of trust; he thinks 
68 tlie transaction left his hands altogether after that; 

he thinks he had nothing to do with it; he might have 
asked Howard to execute a new deed of trust; Quinn told 
him he would not take the deed of trust in its then condi¬ 
tion; he don’t remember asking Howard to execute a new 
deed of trust; he may have done it; he does not recall Quinn 
bringing to him the deed of trust in the form in which he 
desired it executed, together with the notes; he knew Mr. 
Quinn very well for a long time; he had faith in him and 
left it entirely in his hands; he supposes a new deed of 
trust was executed and was designed to take the place of 
the first deed of trust; he received the proceeds from that 
deed of trust in jiayment for this stock issued to Mr. 
Howard; he got a check for tlie amount of the note less the 
commissions; that check was in payment for the stock is¬ 
sued by his company to Howard; he was a very busy man 
at the time. Asked if he would state positively that the 
deed of trust was not delivered to him by Mr. Quinn and 
that he handed it to Mr. Howard with the request that he 
have it executed, the witness replied ‘H don’t remember 
anything about that transaction at all. After I surrend¬ 
ered the note to Mr. Quinn I don’t remember having any¬ 
thing to do with it after that, except receiving this check. 
Handed the order previously testified to, dated January 
29, 1924, addressed to John Quinn Company, Incorporated 
and witnessed by H. C. Sykes, signed by James H. W. 
Howard and Ella D. Howard and asked if he would state 
positively that that paper was not transmitted to him by 
Mr. Quinn and that he requested Howard to sign it and 
have his wife sign it, the witness replied can’t do that. 
I don’t remember anything about it. My reasoning is that 
I could not have done it, because I didn’t know Mr. Brad¬ 
bury in the transaction at all; he was not the owner of the 
note then; if there had been new notes made out, the tran¬ 
saction between those two, he was not connected with or 
figured in at all; he got the proceeds of the note on this 
order; in order to get the proceeds of the note this order 
had to be signed; he does not recall, as a matter of fact, 
that this letter was delivered to him and in turn delivered 
by him to Howard; his reasoning is that he could not 
have known it without knowing Mr. Bradbury. 
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On re-direct examination, the witness further testified 
that in order to get the proceeds of this loan this 
69 order had to be signed; he does not know that ^Ir. 

Quinn refused to pay tlie money to anybody but Mr. 
and Mrs. Hoard unless they directed otherwise; so far 
as the order was concerned for the payment of the money 
to him he did not know anything about it; he did not have 
anything to do with it; he did not have any note at that 
time to sell; he had surrendered the original note and if 
there was a new one made out between the parties he did 
not hold it or have anything to do with it; asked by the 
Court if he had given Mr. Howard the stock at that time 
the witness replied, he may have done so liecause he had 
faith in Mr. Howard as well as he had iii Mr. Quinn; he 
may have done it; in reply to counsel for the plaintiff, the 
witness further testified that Mr. Howard already had the 
stock on January 28, 1924, the date of the note; he does 
not know what became of the first deed of trust; apparently 
from his recollection, there was no importance about it 
or to them at all. 

Thereupon James H. W. Howard, being recalled as a 
witness, with the permission of the Court, further testi¬ 
fied that since leaving the witness stand he had looked care¬ 
fully last night and this morning among his papers to as¬ 
certain if he had the first deed of trust or any trust notes 
in his possession and he don’t find it among any papers 
that he has. Asked bv counsel for defendants if he had 
looked to see whether he had a letter from IMr. Quinn en¬ 
closing a statement showing the disbursement of the fund 
replied that he had looked for any and all papers bearing 
on the case and did not find any at all. 

And thereupon both the plaintiff and defendants rested. 

And be it further remembered, that the foregoing com¬ 
prises the substance of all the testimony in the case neces¬ 
sary to explain the issues and questions involved and the 
relations of the parties thereto, and all of the proceedings 
in the trial of said issues and questions, and that each and 
all of the exceptions so stated in the foregoing statement 
of evidence were duly noted and allowed by the Court and 
entered upon its minutes at the time the same were sev- 
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erally noted and taken, and the defendant, Howard M. 
Bradbury, then and there prayed the Court to sign this 
statement of evidence and the same is accordingly 
70 done and made a i)art of the record in this case, now 
for then, this 22 day of July, A. D. 1927, the plain¬ 
tiff and defendant being in Court by Counsel. 

WENDELL P. STAFFORD, 

Justice, 

No objections. 

WEBSTER BALLINGER, 

Atty. for Plaintiff. 

SIIEEHY & SHEEHY, 

Attorneys for Dcfendaut Bradbury. 


Endorsed: Kq. No. 44,847. Ella D. Howard v. John A. 
Ouinn et al. Statement of Evidence. The Clerk will please 
file. Sheehy & Sheehy, A ttys, for Defendant, Howard M. 
Bradbury, Columbian Bldg. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4698. Howard M. Bradbury, appellant, vs. Ella D. 
Howard. Court of Appeals, District of Columbia. Filed 
Jan. 9, 1928. Henry W. Hodges, clerk. 
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JANUARY TERM, 1928. 


No. 4698 


HOWARD M. BKADHURY, Appellant, 

vs. 

KLLA D. HOWARD, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, declaring void a 
promissoiy note and deed of trust securing its pay¬ 
ment, executed by a married woman and her husband, 
who were tenants by the entirety, and perpetually re- 
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straiiiin<>' a sale inider the deed of trust for default in 
the payment of the note at its maturity. 

The ai)pellee, Ella D. Howard, is a married woman 
residing* in the District of Columbia, and on the 28th 
day of January, 1924, she and her husband, one James 
II. W. Howard, who was named as one of the defend¬ 
ants to the hill in the court below, were seised of a cer¬ 
tain parcel of laud, situated in this District, briefly de¬ 
scribed as sublot 247, in scjuare 150, and also known as 
premises No. 1750 You Street Northwest. Said ])arcel 
of laud had been conveyed to the a]>pellee and her said 
husband bv a deed in which they were described as 
joint tenants (K., 11), and by such conveyance they be¬ 
came and were tenants by the entirety (Settle r. Settle, 
50 1). C. Ai)p., 50). On the date above mentioned and 
being so seised the appellee and her said husband exe¬ 
cuted and delivered their one certain joint and several 
promissory note for the sum of $2,500, bearing the 
date afoi-esaid, and payable to the order of the ap])el- 
lant, Howard M. Bradbury, one year after date, with 
interest at the rate of six j)er centum per annum until 
I)aid, said interest l>eing payalJe semi-annually. On 
the same day, aforesaid, the appellee and her said hus¬ 
band executed and delivered a deed of trust (K., 16), 
whereby thev conveyed the aforesaid land, of which 
they were tenants by the entirety, to John A. Quinn 
and George J. Quinn, named as defendants below, in 
trust to secure the ])ayment of the aforesaid note, and 
in said deed of trust it was recited that the appellee 
and her said husband were indebted to the said ap¬ 
pellant Bradbury for money loaned in the amount 
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above mentioned. The interest on said note was paid, 
but default was made in the })ayment of the i)rineipal 
when the note matured on the ‘28th day of January, 
1925. Because of this default, but after a grace of 
nearly ten months, the trustees, under authority of 
said deed of trust and by direction of the ])arty se- 
cured, being the ai)pellaiit Bradbury, advertised said 
land and premises for sale at public auction on Octo¬ 
ber 29, 1925. 


On October 27, 1925, the appellee tiled her bill of 
complaint on the equity side of the Supreme Court of 
the District of C^olunibia against the appellant Brad¬ 
bury, the trustees Ouinn and Ouinn, her own husband, 
the said James 11. W. Howard, and the AVheeler Bank¬ 


ing System and Industrial Chedit Association, a body 
corporate under the laws of Arizona, and after hav¬ 
ing set forth the facts above stated, complained that 
her said husband had been induced to ])urchase five 
hundred shares of the stock of the corporate defend¬ 
ant, Wheeler Banking System and Industrial Credit 
Association, for $2,500, payable in cash, and a copy 
of the alleged contract of purchase, which bears no 
date, was tiled as an exhibit to the bill (K., 4); that 
said corporation, on November 1, 1923, did issue a cer¬ 
tificate for five hundred shares of its stock to the ap¬ 
pellee’s husband, but retained the certificate until the 
money could be borrowed by him to pay the ])urchase 
price; that she was informed that D. B. Wheeler, presi¬ 
dent of said corporation, “advertised for a loan from 
someone, to be made in form by the defendant James 
H. W. Howard, but in fact to secure the payment of 





4 


the $2,500 cash for the aforesaid stock * * * di¬ 

rectly into the hands and possession of the aforesaid 
D. B. Wheeler, president, to be applied to his own 
use and behoof in the premises; and that after a cer¬ 
tain period of time had elapsed, to wit, the time be¬ 
tween the first day of November, 1923, and the 28th 
day of January, 1924, the defendant, Howard M. 
Bradbury, was found by said I). B. Wheeler, presi¬ 
dent, to be willing to make the recpiired aforesaid loan 
nominally to the said defendant James 11. W. Howard, 
but in fact to the aforesaid Wheeler Banking System 
and Industrial Credit Association, body cor])orate, into 
whose custody the said loan of money was ])aid by the 
defendant Howard M. Bradbury and the actual corpus 
of the money so paid as aforesaid was never seen, 
touched, received or delivered to the said defendant 
James H. W. Howard” (R., 5). The ap])ellee further 
complained in her said bill, on information and belief, 
that her husband was importuned, but by whom is not 
stated, to give his promissory note for the agreed price 
of said stock and to secure said note by a deed of 
trust on above-mentioned land; that her husband, er¬ 
roneously conceiving himself indebted by this “fake 
stock-selling trick,” on or about January 28, 1925, re¬ 
quested the appellee, his wife, to join him in satisfy¬ 
ing the alleged indebtedness, and at her husband’s re¬ 
quest she signed with him a promissory note evidenc¬ 
ing the alleged indebtedness, payable to the appellant 
Bradbury, and to secure payment of said note she and 
her husband executed the deed of trust above referred 
to; that no part of the alleged loan of $2,500 came into 
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the possession, dominiou gjkJ control of either her or 
her husband, and as to both there was a complete fail¬ 
ure of consideration; that lier parti(‘ii)ation in the 
transaction, at the recpiest of her hus])and, was “an 
attempt by this plaintiff, in i<;noraiice of her disabili¬ 
ties as a married woman under the laws of the Dis¬ 
trict of Columbia, to make a contract as surety or 
guarantor for her husband.” The bill prayed for a 
temporary and permanent injunction restraining the 
sale of the land under said deed of trust; that the 


promissory note and deed of trust be declared void 
and that the ap])etlant Bradbury be restrained and en¬ 
joined from attempting to enforce any liability on the 


part of the plaintiff on account of said promissory 


note. 


The appellant Bradbury and the trustees Quinn and 
Quinn answered the bill. The defendant flames II. W. 
Howard, husband of the appellee, entered no appear¬ 
ance and filed no answer, although served with proc¬ 
ess. The corporate defendant was not proceeded 
against. 

In their answer (R., 21), the appellant Bradbury and 
the trustees, Quinn and Quinn, say that they had no 
knowledge as to the transactions alleged to have taken 
place between the husband of the a])pellee and the 
Wheeler Banking System and Industrial (h-edit Asso¬ 
ciation and that they had no knowledge as to what may 
have transpired between the appellee and her husband. 
They admit the execution and delivery of the jiromis- 
sory note and deed of trust above referred to, but 
they deny that they were given without consideration. 
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They deny specifically the allegation that the appel¬ 
lant Bradbury was found by D. B. Wheeler, presi¬ 
dent of said corporation, willing to make the required 
loan nominally to the said husband of the appellee, 
but in fact to said corporation. They allege the facts 
to be, so far as they are concerned (R., 23), that some 
time prior to January 28, 1924, the exact date they 
are not able to state, the appellant Bradbury noticed 
an advertisement of the said corporation, in one of 
the newspapers published in this city, offering for sale 
a promissory note for $2,500, secured by a second deed 
of trust, and, being desirous of making an investment, 
he called the matter to the attention of the defendant, 
John A. Quinn, a real estate broker, whom he usually 
consulted about such matters of investment, and re¬ 
quested him to look into it with a view to purchasing 
the note, if satisfactory; that in compliance with this 
request the said defendant Quinn made inquiry about 
said note at the office of the Wheeler Banking System 
and there was exhibited to him a promissory note pay¬ 
able to said corporation, signed by the appellee and her 
husband, James H. W. Howard, and a deed of trust 
also executed by them, purporting to secure payment of 
said note, but not yet recorded on the land records; 
that the note was not in the form customarily used in 
this district and the deed of trust was inartificially 
drawn; that after examining said note and deed of 
trust the defendant Quinn, as agent of the appellant 
Bradbury, declined to purchase the same; that the rep¬ 
resentative of the Wheeler Banking System, with whom 
he was dealing, suggested that if these instruments were 
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not satisfactory in form new instruments could be ob¬ 
tained; that Quinn, thereupon, offered to make a loan 
on the property if the security were sufficient and the 
instruments in the usual form; that the defendant 
Quinn viewed the property, and, the security appearing 
sufficient, he caused the title to be examined by one of 
the title companies of this district, which reported the 
title good in fee simple in the appellee and her said 
husband, as joint tenants, subject to an existing deed 
of trust; that the old note and deed of trust offered 
for sale by the Wheeler Banking System were aban¬ 
doned and a new note payable to the appellant Brad¬ 
bury and a new deed of trust to secure said note were 
prepared at the instance of said Quinn, were duly ex¬ 
ecuted by the appellee and her husband and duly re¬ 
corded; that the funds with which to make said loan 
were paid over by the appellant Bradbury to the John 
Quinn Company, Inc., to be by it disbursed; that when 
the time arrived for the payment of the money, the 
Wheeler corporation desired it paid to it, but the said 
defendant, John A. Quinn, declined to pay said money 
to said corporation and insisted that as the title had 
been reported to be in the appellee and her husband, 
as joint tenants, the money would be paid by check to 
their joint order unless otherwise directed by them; 
that thereupon there was prepared a written order 
which was duly signed by the appellee and her said 
husband and thereby they directed the payment of the 
money or proceeds of the loan to the Wheeler Banking 
System. A copy of the order was attached as an exhibit 
to the answer (R., 29); that pursuant to the order of the 
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appellee and her said husband, the said Quinn Com¬ 
pany, after deducting the expenses of the matter, paid 
the net ])roceeds of the loan as directed by appellee and 
her husband and a statement of the disbursements was 
sent to the appellee and her husband. A copy of the 
statement is attached as an exhibit to the answer (B., 
29). The answering defendants further denied that 
at any time during the negotiations in regard to said 
loan the appellant Bradbury and his agent, the de¬ 
fendant, John A. Quinn, had any knowledge or infor¬ 
mation as to any contract for the purchase of any stock 
by the appellee’s husband or that the proceeds of the 
loan were to be used in making i)ayment for any stock 
purchased by the husband; they also deny that at any 
time the appellee was dealt with as a suret}^ guar¬ 
antor, or accommodation maker, but, on the contrary, 
that she was dealt with as a principal; that the title 
company having reported the appellee to be a joint 
tenant of said land, her rights as such were recognized 
and the proceeds of the loan would have been paid 
over by check to the joint order of the appellee and her 
husband but for their written direction to pay the 
proceeds to the Wheeler corporation; that by said 
written direction for the ])ayment of the money she 
effectively controlled its appropriation, and they al¬ 
leged that the payment of the proceeds of the loan in 
accordance with the written order of the appellee was 
in its legal etfect the equivalent of the payment of the 
money to the appellee herself. The appellant further 
set forth in his answer that if the appellee and her 
husband were seized of an estate by the entirety, as 
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alleged in the bill, that the estate, rights, and inter¬ 
ests of the appellee were not her separate estate and 
are not controlled by Section 1155, nor any other pro¬ 
visions of the code of laws for this district relating 
to the sei)arate estates of married women, but are 
governed and controlled by the rules of the common 
law, and that, being so controlled by the common law, 
the deed of trust executed by both husband and wife 
was a valid conveyance, and further that being vested 
with an estate by the entirety, and such estate being 
controlled by the princii)les of the common law, the 
appellee (plaintiff) is subject to the disabilities of 
coverture at common law and is without right to sue 
for the protection of her interest therein without join¬ 
ing her husband as i)laintiff or suing by next friend. 
The appellant prayed the same benefit of these ob¬ 
jections as if he had demurred or moved to dismiss the 
bill on account thereof. 

During the pendency of the suit and before the final 
hearing, the provision of Section 1155, of the Code, 
prohibiting married women from making contracts of 
surety or accommodation, was repealed by Congress 
without any reservation or saving clause as to existing 
rights or pending actions. 

Upon final hearing the court below rendered an 
opinion (R., 30) in which it was held that the validity 
of the note and deed of trust was to be determined by 
the law in force at the time of their execution un¬ 
affected by its later repeal; that the debt for which the 
note and deed of trust were given was the husband’s 
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debt incurred in the purchase of the stock; that the 
good faith of the appellant and his ignorance of the 
fact that the debt was the sole debt of the husband and 
the wife only a surety did not make her contract valid 
and the fact that the real estate was held by the ap¬ 
pellee and her husband, as tenants by the entirety, 
would not make the conveyance valid, and that to so 
hold would frustrate the purpose and public policy 
represented by it (Sec. 1155) as effectively as if the 
property had been the wife’s separate estate. 

A final decree was entered declaring the promissory 
note to be void as to the appellee; that the deed of 
trust was void as to both the appellee and her husband, 
and the appellant Bradbury was i)ermanently re¬ 
strained and enjoined from asserting any claim or de¬ 
mand whatsoever against the appellee by reason of 
said note, and the defendant George J. (^)uinn, surviv¬ 
ing trustee (John A. Quinn having died shortly before 
the final hearing), was restrained and enjoined from 
offering for sale or selling the real estate in question 
under the said deed of trust. From this decree the 
appellant Bradbury prosecutes this apt)eal. 

Assignment of Errors. 

Many errors have been assigned; more perhaps than 
necessary. As many of these errors embody identical 
propositions stated conversely, they may be separated 
into the groups set forth below and these groups re¬ 
solved into certain general propositions for the pur¬ 
poses of the discussion. 
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Group I. 


The trial court erred in liolding: 


8. In holding that the fact that the real estate con¬ 
veyed by the deed of trust impleaded in this cause was 
held by the plaintiff and her husband as tenants by the 
entirety does not make the conveyance a valid one and 
to hold so would be to frustrate the purj)oses of the 
statute, D. C. Code 1155, and the public policy repre¬ 
sented by it. 


9. In not holding that Section 1155, of the Code of 
the District of Columbia, as part of a statute in rela¬ 
tion to the separate property of married women, has 
no application to an estate by entirety which cannot 
be held separate and apart from her husband. 


10. In not holding that the estate by the entirety 
vested in the plaintiff and her husband, the defend¬ 
ant, James II. \V. Howard, in and to the real estate 
impleaded in this cause, is unaffected by statutes in 
relation to the separate property of married women 
or any other statute. 


11. In not holding that an estate by the entirety ex¬ 
ists in this district as it did at common law, unaffected 
by statute, and that the validity of a conveyance of 
such an estate must be determined by the rules of the 
common law and not by any statutory provisions. 


12. In not holding that the deed of trust, impleaded 
in this cause, being a conveyance of an estate by en- 
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tirety executed and delivered with the assent and by 
the joint act of the plaintiff and her husband, is valid. 

14. In holding that the deed of trust dated January 
28, 1924, recorded January 29, 1924, described in the 
bill of complaint, purporting to create a lien in favor 
of the defendant Howard M. Bradbury, to secure the 
payment of said note dated January 28, 1924, in the 
principal sum of $2,500 and interest thereon from the 
28th day of January, 1924, upon the land and prem¬ 
ises standing in the name of and owned by the plain¬ 
tiff, Ella D. Howard, and her husband, defendant, 
James H. W. Howard, as joint tenants and in legal 
effect tenants by the entirety, situated in the District 
of Columbia and known and distinguished as Lot 247 
in a subdivision of lots in S(iuare 150, made by the 
National Safe Deposit and Trust Company, attorney, 
as per plat recorded in Book 26, page 81, in the Sur¬ 
veyor’s Office of the District of Columbia, is null and 
void and of no etfect. 


15. In permanently restraining and enjoining the 
defendant George J. Quinn, surviving trustee named in 
said deed of trust, from olfering or advertising for sale 
or selling the said real estate described in said deed of 
trust. 


16. In permanently restraining and enjoining the de¬ 
fendant, Howard M. Bradbury, from asserting any 
claim or demand of whatsoever nature against the 
plaintiff, Ella D. Howard, by reason of said prom¬ 
issory note. 
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The above propositions may be resolved into this gen¬ 
eral proposition: 

Section 1155 of the Code applies only to the separate 
estate of a married icoman and has no application to an 
estate by entirety ivhiclt is yoverned by the rules and 
principles of the common law. 


Group TI. 


The trial court erred in holding: 


3. That the debt for which the promissory note and 
deed of trust impleaded in this cause were given was 
the debt of the plaintiff’s husband alone, incurred by 
him in the i)urchase of certain shares of stock. 


4. That the promissory note and deed of trust im¬ 
pleaded in this cause were mere substitutions for a 
prior promissory note and a prior deed of trust alleged 
to have been given in connection with the purchase of 
certain shares of stock by plaintiff’s husband. 


5. That the promissory note and deed of trust im¬ 
pleaded in this cause did not represent any considera¬ 
tion received by the i)laintiff. 

6. That in executing the promissory note and deed of 
trust impleaded in this cause the i)laintiff was a surety 
or accommodation maker for her husband. 


7. That the plaintiff was not acting as a principal in 
executing the promissory note and deed of trust im¬ 
pleaded in this cause. 
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13. That the promissory note datM January 28, 
1924, in the principal sum of $2,500, bearing interest 
at the rate of 6 per centum per annum, signed by the 
defendant, James H. W. Howard, and his wife, the 
plaintiff, Ella D. Howard, described in the bill of com¬ 
plaint, payable to the defendant, Howard M. Brad¬ 
bury, is null and void in so far as it purports to create 
any obligation or liability on the part of the plaintiff, 
Ella D. Howard. 

The above propositions may be resolved into this 
general proposition: 

The appellee ivas dealt with as a principal and in no 
sense as a surety^ guarantor or accommodation maker. 

Group III. 

The trial court erred in holding; 

1. That the validity of the promissory note and deed 
of trust impleaded in this cause must be determined 
upon the statute then in force unaffected by the later 
repeal of that statute. 

2. That the plaintiff’s cause of action had not failed 
by the repeal of the proviso contained in Section 1155 
of the District of Columbia Code, by Act of Congress, 
approved May 28, 1926, without any reservation or 
saving clause as to existing conditions or pending ac¬ 
tions. 

The above propositions may be resolved into this 
general proposition; 
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The plaintiff's cause of action failed with the repeal 
of the proviso contained in Section 1155 of the Code, 
ivithout a saving clause. 

Group IV. 

The trial court erred in not holding: 

17. That it woidd he contrary to equity ami good 
conscience to allow the plaintiff's hill to prevail. 

This assignment needs no restatement. 

Group V. 

This group includes assignments of error numbered 
from 18 to 24, both inclusive, and deal with exceptions 
to the ruling of the court ip the admission and rejec¬ 
tion of testimony. In view of the larger and more im¬ 
portant questions involved in the case, these assign¬ 
ments of error will not be discussed at length, but are 
not waived. They are submitted for such weight as the 
Court may give to them. 

The general propositions stated above will be con¬ 
sidered in sequence. 


ARGUMENT. 

I. 

Section 1155 of the Code applies only to the separate 
estate of a married woman and has no application to 
an estate by entirety, which is governed by the rules 
and principles of the common law. 


Tlie sole reliance of the appellee (plaintilT below) is 
on the proviso contained in Section 1155 of the Code 
as interpreted and applied by this Court in the case 
of Schwartz v. Sacks, 55 D. C. App., 87. 

The appellant, on the other hand, contends that 
Section 1155 of the Code applies only to the separate 
estate of a married woman; that an estate bv the en- 
tirety is not and by its very nature cannot be a part 
of the sei)arate estate of a married woman; that es¬ 
tates by entirety exist in the District of Columbia as 
they did at common law and are not affected by any 
statute; that the validitv of a convevance of an estate 
by entirety must be determined by the rules of the 
common law and not by the statutory ])rovisions in re- 
lation to the se])arate estates of married women and, 
therefore, that Section 1155 of the Code has no ap- 
])lication to the case now at the bar of the court. 

The law of the District of Columbia relating* to the 
separate estate of a married woman is contained in' 
Chai)ter 53 of the Code, and embraces Sections 1151 
to 1177, both inclusive, pages 335 to 342, both inclu¬ 
sive. 

Section 1151 defines what shall constitute a married 
woman’s separate projierty thus: 

“All the property,, real, personal and mixed, 
heloiiging to a woman at the time of her mar¬ 
riage, and all such property which she may ac- 
(luire or receive after her marriage from any 
person whomsoever * * * shall be Aer oirw 

property as absolutely as if she were unmar¬ 
ried/* etc. 
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Section 1153 provides that: 

“It shall not be necessary for a married 
woman to have a trustee to secure to her the 
sole and separate use of her property,” etc. 

Section 1154 provides that: 

“Married women shall hold all their prop¬ 
erty of every description for their separate use 
as fully as if thejj were immarried, and shall 
have power to disi)ose of the same by deed, 
mort^a^e, lease, will, gift or otherwise, as fully 
as if they irere unmarried.^* 

By Section 1155 married women are given power to 
engage in business and to make contracts, whether en¬ 
gaged in business or not; to sue and be sued on their 
contracts and for wrongs committed by and against 
them, separately, as if unmarried, and then follows the 
proviso relied upon here by the a])pellee, and which 
reads as follows: 

“Provided, That no married woman shall 
have power to make any contract as surety or 
guarantor, or as accommodation drawer, ex- 
cepter, maker or endorser.” 

A married woman having been granted power to 
make contracts and to sue and be sued thereon, sepa¬ 
rately and as if unmarried^ as next above set forth, 
it is further provided by Section 1156, that whatever 
contract a married woman has power to make “shall 
be deemed to be made with reference to her estate 
which is made her separate estate by this chapter.” 

3c 
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It is clear from a reading of these ])rovisions that 
the separate estate of a wife consists of the property 
the title to ivhich is in the wife alone or in a trustee for 
her sole use and benefit. It is well understood that 
the purpose of the married women’s statutes was to 
give to the wife the use, enjoyment and control of her 
own individual property of which she was deprived by 
the disabilities incident to coverture at the common 
law. The whole arrangement, however, is purely statu¬ 
tory; requires a statute to support it, and statutes 
which are in derogation of the common law will be 
strictly construed. 

In the case now here before the court, however, the 
title to the property in question is not vested in the 
wife alone. It is vested in both the husband and the 
wife. It was conveyed to them as joint tenants, and 
they thereby became tenants by the entirety. Settle v. 
Settle, 56 D. C. Apj)., 50. Such an estate arises because 
a conveyance is made to two persons who are husband 
and wife. Brewer v. Bowersox, 92 Md., 567. It is an 
essential attribute of such an estate that the rights of 
the husband and wife cannot be separated without 
their mutual consent. They hold per tout et non per 
my. If their rights and interests could be separate, or 
if they could hold their rights and interests separate 
and apart from each other, the very nature of the es¬ 
tate would be destroyed, because they would then hold 
per my et non per tout, and would be tenants in com¬ 
mon. The Code of the District nowhere declares thaf 
property held by husband and wife as tenants by en¬ 
tirety shall be a part of the wife’s separate estate. 
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The provisions of the Code are limited to property 
which she owns at the time of her marriage and such 
as she may acquire thereafter. This property she is 
authorized to hold as if she were unmarried and, there¬ 
fore, had no husband. The statute authorizes her sep¬ 
arate action in regard thereto. The husband is en¬ 
tirely eliminated. On the other hand, an estate by en¬ 
tirety is such that a woman cannot hold it, in the lan¬ 
guage of the statute, as if she were unmarried. She 
can only hold such an estate because she is married 
and has a husband. Neither can she convey it, in the 
language of Section 1154, as fully as if she were un¬ 
married, because her husband must unite with her in 
the conveyance. The husband cannot by any possibility 
be eliminated, either in the vesting, enjoyment or dis¬ 
position of such an estate. It is a contradiction in 
terms to say that a wife can hold separately and apart 
from her husband, as if she were unmarried, property 
which she cannot hold at all unless she is married, 
and which she must hold in union with her husband. 

Nowhere between the two covers of the District 
Code nor in any legislation by Congress prior to or 
since the enactment of the Code, can a single provision 
be found relating in any manner to estates by the 
entirety, but this court, both before and since the Code, 
has uniformly held that such estates may be created 
in this District, and in so holding, this court has said 
more than once, in plain and unmistakable language, 
that when such an estate has been created it exists here 
as it did at common law and that it is not atfected by 
the married woman’s separate property acts or by any 
other statute. 
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We quote from the decisions: 

“But we did not decide, and we did not in¬ 
tend to decide, that tenancies by the entirety as 
between husband and wife have ])een aliolished 
in the District of (;olumhia by the Married 
Woman’s Act.” 

Alsop V. Fedarwisch, 9 D. C. App., 408, 
415. 

In a later case it was expressly held that: 

“There is nothing in the Married Woman’s 
Act in force in this District that in any way 
defeats or destroys the common law estate by 
entireties as that estate subsists between hus¬ 
band and wife by purchase. The estate exists 
as a common law, unaffected by statute/^ (Ital¬ 
ics ours.) 

Loughran v. Lemmon, 19 D. C. App., 141, 
146. 

In a still later case, decided after the Code was en¬ 
acted, the estate by entirety was recognized as exist¬ 
ing in this District. 

Marshall v. Lane, 27 D. C. App., 276. 

It has even been held that such estates may exist 
in personal property and that they are not affected by 
the Married Woman’s Act, as embodied in the present 
Code: 

“Passing by questions of joint tenancy, part¬ 
nership and trusts that have been argued, we 
think the facts and circumstances show that the 
husband and wife were jointly interested in and 
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possessed of the business and its proceeds and 
that it constituted an estate hif the entirety. 
Estates by the entirety were not abolished by 
the Married Woman\s Act. Alsep v. Fedar- 
wisch, 9 App. D. C., 41 (i. Such estates exist in 
personalty as well as real estate. The hus¬ 
band and wife are seised per tout et non per my 
and the whole remained to the survivor.” 

Flaherty v. Columbus, 41 D. C. App., 525. 

In the case of Settle v. Settle, 5(i D. C. App., 50, it 
was expressly decided that estates by the entirety may 
be created in this District, notwithstandinji; Section 
1031 of the Code, and in the opinion in that case the 
court quoted with approval the exceri)t which we have 
quoted above from Loughran r. Lemmon, 19 1). (■. Ajjp., 
141, 146, to the etfect that there is nothing in the Mar¬ 
ried Woman’s Act that defeats or destroys the com¬ 
mon law estate by entirety and that such estates exist 
as at common law, unaffected by statut(3. 

While these decisions of this court are conclusive on 
the subject in this jurisdiction they are also in har¬ 
mony with the decisions of other courts of authority 
on the same subject. 

We quote from some of the decisions: 

^‘Nor do the provisions of the Code, Art. 45, 
Secs. 1 and 2, authorizing a married woman to 
acxiuire and hold property as thei’ein provided 
to her separate use, at all affect the nature of 
the estate conveyed to husband and ivife jointly. 
In reference to statutes of similar import in 
other States, the courts have expressly held that 
they do not in any manner affect the estate 
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ivhich, according to the common law, husband 
and wife take by.a grant Ao. them jointly; these 
decisions are based.upon,pTinciple. and reason¬ 
ing entirely satisfactory, and .conclusive.” 

Marburg v. Cole, 49 3ld., 402. 

“The contention of the-appellant is that this 
venerable and unique, conjmon-law, estate has 
been abolished in. P.ennsylvania. by the Act of 
June 8, 1893, P. L., 344, not in express terms, 
but by unavoidable-implication. The 

later act embraces all that was gained for mar¬ 
ried women by the earlier; and at the same time 
it removes other disqualifications which the 
earlier act left undisturbed; but it can no more 
be affirmed of one than of the other that it dis¬ 
closes a legislative purpose to change the nature 
of any estate which married :women could there¬ 
tofore have acquired ^or destroy, or in any way 
interfere with the legal unity which character¬ 
izes the relation of husband and wife, in defer¬ 
ence to which and for its better protection i)er- 
haps this peculiar estate by entireties was in¬ 
vented. ’ ’ 

Myer’s Estate, 232 Pa. St., 91. 

These statutes were not designed to embrace 
estates which the feme covert takes and holds 
jointly ivith her husband, but those which she 
takes (to the extent. defined) as if she-had no 
husband. The marital rights remain as they 
were at the common law, unaffected by statutes 
framed for the protection of the separate prop¬ 
erty/^ 

McDufify.t;. Beauchamp, 50 Miss., 535. 
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“The acts'of 1848 and 1849 were not intended 
to enable'married women to take and hold prop¬ 
erty jointly with their husbands, but to enable 
them to take and'hold and dispose of property 
as ifthey ha'd no husbands/’ 

Goelet V, Gorri, 31 Barb. (N. Y.), 319. 

“The statutes enabling a married woman to 
‘ receive, ‘ hold, manage and dispose of real and 
personal property in the same manner as if she 
were sole, cannot, we think, be construed to ap¬ 
ply to estates by entireties of husband and wife, 
because other statutes in effect prevented this 
conveyance from being construed as creating a 
tenancy in common; and if a married woman 
held this estate as if she were sole, she would 
hold it as a thiant in common with her hus¬ 
band. • • • 

“// the wife held her interest in such a ten¬ 
ancy as this is to her sole and separate use, the 
tenancy would be destroyed, because the essen¬ 
tial characteristic of the estate is that the inter¬ 
ests of husband and wife in it cannot be sepa¬ 
rated;* and constniing the different statutes in 
'force when‘the’plaintiff acquired his rights, we 
think it appears that the legislature intended 
that this peculiar tmancy should be preserved 
as it existed at the common law.*^ 

'Pray v. Stebbins, 141 Mass., 222, 223. 

See, also, the well reasoned cases of 
Biehl v. Martin, 236 Pa. St., 522. 

Stuckey v.'Keefe, 26‘Pa. St., 397. 

Bertles v. Niinan,'92 N.‘Y., 152. 


Other cases might be cited at length, if necessary, 
and a list of such cases may be found in the opinion of 
the court in the Massachusetts case of Pray v. Stebbins, 
supra. The gist of the decisions is thus summed up in 
Kuling Case Law: 

“The better opinion in this country, however, 
is that the operation of these statutes should be 
limited to the separate property of married 
women, luaviurj uuaffvcted and unimpaired the 
previous law regarding the creation^ existence 
and essential attributes and consequences of 
estates by entireties.*^ 

13 K. C. L., 1101. 

The decision of this (V)urt, in the case of Schwartz v. 
Sacks, 55 I), (k Ap])., cS7, upon which the court below 
based its o])inion in the instant case, was undoubtedly 
correct, but it was not intended to be a panacea for all 
the property ills of married women. That decision 
must be read in the light of the facts under considera¬ 
tion bv the court and the facts in that case were that 
the wife had executed and delivered a deed of trust 
upon her individual property y which she owned prior 
to and at the time of her marriage, to secure the pay¬ 
ment of a debt which the husband owed prior to and 
at the time of the marriage. It was thus a pledge of 
her separate property for the payment of the debt 
of another and in the creation of which she had no 
part. It is clear from the opinion that this Court was 
deciding a case which involved oydy the separate prop¬ 
erty of the wife and was not laying down a general 
rule which would apply to and include an estate by 
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entirety, which, as we have seen, cannot be part of a 
married woman’s separate property. 

“The provisions of sections 1154 and 1155 
were associated in origin and character, both 
being part of a legislative scheme to define the 
rights of married women with respect to the con¬ 
trol and disposition of their separate property. 
* * * It is manifest that the conservation of 

their separate property was the chief object of 
the legislative concern.” 

Schwartz v. Sacks, 55 D. C. App., 87, 88. 

There is not one word in the opinion in the above 
case that would tend to show that this Court intended 
that this decision should apply to estates by the en¬ 
tirety. There is a very wide and a very deep dis¬ 
tinction between the separate property of a married 
woman and an estate by the entirety. In the one case 
she can act independently of her husband, while in the 
other she must act in .unison with him or not act at all. 

Since there is no express reference to estates by 
entirety in the laws relating to the property of married 
women, nor any provisions which, by implication, would 
be inconsistent with such an estate, the court below 
could only have made such statutes apply to such 
estates by judicial construction. On this subject of 
judicial construction this Court has said: 

“Repeals by implication are never favored, 
and are never supposed to be intended except 
where the provisions of the prior and subsequent 
statutes are in manifest and irreconcilable con- 
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flict. And so no statute is to be construed as 
altering the rules of the common law, farther 
than its ivords plainly import; and where the 
legislature makes a plain provision in regard to 
any subject matter, the courts are not at liberty 
to add to or extend that provision beyond the 
plain import of the words employed.” 

McCarthy v. McCarthy, 20 D. C. App., 

202 . 

In construing this very Section 1155, which, also, 
gives the wife the right to sue separately, as if she were 
unmarried, for torts committed against her, this Court 
denied her the right to sue her own husband on such 
a cause of action, although the words of the statute 
are general in their terms and make no qualification or 
restriction of the right to sue. In reaching this con¬ 
clusion, this Court said : 

“Our conclusion is necessarily based upon the 
proposition that the parties to this action are 
one in law.” 

Thompson v. Thompson, 31 D. C. App., 
561. 

In the same case, on appeal to the Supreme Court 
of the United States, the decision of this Court was 
affirmed and the Supreme Court said, in part; 

“It must be presumed that the legislators who 
enacted this statute were familiar with the long 
established policy of the common law and were 
not unmindful of the radical changes in the 
policy of centuries which such legislation as 
is here suggested would bring about. 
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^‘Conceding it to be within the power of the 
legislature to make this alteration in the law, 
if it saw fit to do so, nevertheless such radical 
and far reaching changes should only .be 
wrought by language so clear and plain as to he 
unmistakable evidence of the legislative inten¬ 
tion. 

‘‘We can but regard this case as another of 
many attempts that have failed to obtain by con¬ 
struction radical and far reaching changes in 
the policy of the common law, not declared in the 
terms of the legislation under consideration. 

“We do not believe it was the intention of 
Congress in the enactment of the District of 
Columbia Code to revolutionize the law govern¬ 
ing the relation of husband and wife as between 
themselves.’’ 

Thompson v. Thompson, 218 U. S., 618, 
619. 


These decisions show a constant refusal on the part 
of this Court and the Supreme Court of the United 
States to extend the provisions of the married woman’s 
acts further than the words plainly import. They 
also show a steadfast refusal to effect by judicial con¬ 
struction “radical changes in the policy of centuries” 
of the common law. These decisions must control in 
this jurisdiction. In harmony with this doctrine, this 
Court has expressly decided in the cases of Lough- 
ran v. Lemmon, Flaherty v. Columbus, and Settle v. 
Settle, all supra, that estates by the entirety may be 
created in this District; that when they have been 
created they are not affected by the statutes in rela- 



28 


tion to the separate property of married women or 
any other statute, and that such estates exist as they 
did at the common law. 

Coming back to the case now before the court, we 
find that the appellee and her husband, the defendant 
James 11. W. Howard, were seised of an estate by the 
entirety in the real estate in question, and that, being 
so seised, they conv^eyed their estate to secure a debt 
due to the appellant Bradbury. If the estate by en¬ 
tirety exists in this District, as it does at common law, 
then the conveyance of such an estate and the validity 
of that deed of trust must he determined by the rules 
of the common law, and not by any statutory provi¬ 
sions. 


“At common law the husband and wife were 
regarded as one. The legal existence of the wife 
during coverture was merged in that of the hus¬ 
band, and, generally speaking, the wife was in¬ 
capable of making contracts, of accpiiring prop¬ 
erty or disposing of the same without her hus¬ 
band’s consent.” 

Thompson v. Thomi)son, 218 U. S., 614. 

^^The rights of husband and wife in this es¬ 
tate must, therefore, be determined by the com¬ 
mon law. By that law the right to control the 
possession of such an estate during their joint 
lives is in the husband, as it is when the wife is 
sole seised. ‘Neither could convey during their 
joint lives so as to bind the other or defeat the 
right of the survivor to the whole estate.’ 
Pierce v. Chace, ubi supra; but subject to this 
limitation, the husband has the rights in it 
which are incident to his own property, and the 
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rights, which l)y the common law he acquires in 
the real property of his wife.” 

Pray v. Stebbins, 141 Mass., 223. 

“The power which enables a husband to ob¬ 
tain possession and control of the wife’s estate 
when held by her in severalty, entitled him to 
similar ])ower over her interests in like prop¬ 
erty held by herself and husband in entireties.” 

•• » 

Freeman on Cotenancy, Sec. 73, 2d ed. 

This court has said: 

“With respect to the first of these questions, 
it is doubtless the case, that in most, if not all 
the States, there are statutes authorizing the 
wife by joining in a deed with her husband, and 
by separate or j)riyy acknowledgment of the 
wife, to convey her real estate. But whether by 
statute or othenvise, it has been the custom in 
this countrif from its earliest histori/, for the 
wife to convei/ her real estate by the joint deed 
of herself and her husband. In most, if not 
all the Stat es, there have been statutes prescrib¬ 
ing certain conditions and formalities for the 
conveyance of the wife’s real estate; such as her 
separate acknowledgment from her husband; 
such acknowledgment of the deed being regarded 
as one of the most essential acts to give validity 
to the deed. And ivhere the prescribed forms 
have been complied with the nature and extent 
of the estate conveyed and the objects and pur¬ 
poses thereof are unrestricted; and the courts 
have been liberal in supporting the right to con¬ 
vey. Hence a married ivoman may mortgage^ as 
well as unconditionally alienate her real estate, 
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hy joining her husband in the conveyance and 
making the acknoivledgment^ and titis^ though 

NO PART OF THE CONSIDERATION MAY PASS TO HER, 

and thus she may subject her estate to the risk 
of complete alienation by foreclosure for her 
husband^s debts, or by sale under a power of 
sale therein conferred. It is settled that she 
may thus create a valid power in the mortgage 
to sell in default of payment and so she may con¬ 
vey on condition; and prescribe the terms of the 
conditions.” 

Williams v. Paine, 7 D. C. Ap})., 134. 

In rendering the decision from which the above quo¬ 
tation is taken, this court was considering a power of 
attorney executed by husband and wife jointly, author¬ 
izing the sale and conveyance of land in this District, 
held in the name of the wife alone. This power of at¬ 
torney was given in 1859, ten years before the passage 
of our first married woman’s act, when the rules of 
the common law controlled the conveyance of the 
wife’s property. The method of conveyance, men¬ 
tioned in the above (piotation, namely, by the joint act 
of husband and wife, was the only method by which 
real estate, the title to which was vested in a married 
woman, could be conveved at common law. So far as 
we have been able to discov^er, no distinction was made 
at common law in the method of conveyancing between 
estates held by a married woman in severalty and 
estates held by them in entirety. If, then, the wife by 
uniting in a deed with her husband could mortgage 
her individual property, held by her in severalty, to pay 
her husband’s debt, at common law, and thereby incur 
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the risk of losing it entirely under a power of sale for 
default in payment, it would seem that for a much 
stronger reason such a mortgage by herself and her 
husband of property held by them in entirety ought to 
be valid. We know of no reason why such a convey¬ 
ance of an estate by entirety should not be valid, and 
its validity seems to be so generally accepted that the 
only decisions we have been able to find which take an 
opposite view are a few decisions in Indiana. These 
Indiana decisions do not cite any supporting decisions 
from other States, and so far as we have been able to 
find these Indiana decisions have not been followed by 
the courts of any other State. They stand alone and 
are without weight as authority. These decisions are 
referred to in 30 C. J., 570, where they are cited in sup¬ 
port of the text. 

In a very late case in this court, it was said: 

“Under the doctrine of estates by the entire¬ 
ties neither husband nor wife may convey any 
interest in the estate to a stranger without the 
consent of the other, nor can either enforce par¬ 
tition thereof without the other’s consent. Set¬ 
tle V. Settle (D. C. Sup.), 52 Wash. Law Rep., 
433. From the nature of such an estate there 
must be unity of estate, unity of control and 
unity in conveying or encumbering it; * * * 

In Bruce v. Nicholson, 13 S. E., 790; 109 N. C., 
202; 26 Amer. St. Rep., 562, it was held that 
where husband and wife hold lands by entire¬ 
ties, neither can convey or encumber the estate 
without the assent of the other.” 

American Wliolesale Corp. v. Aronson, 

56 D. C. App., 127. 


If there must be unity of husband and wife in en¬ 
cumbering an estate by entirety or, as stated in the 
al)ove quotation, neither the husband nor the wife can 
encumber such an estate witliout the assent of the 
other, then if one of them desires to encumber such an 
estate and the other assents thereto, we have that re¬ 
quired unity of action by both the husband and wife 
joining in the execution of the encumbi*ance. Such 
an encumbrance ought to be valid if the language of 
the above-quoted decision means what it says and we 
take it that it does. Encumbering real estate is gen¬ 
erally understood to mean pledging it for the pay¬ 
ment of a debt. But for whose debt may an estate by 
entirety be pledged! If we envelop ourselves in a com¬ 
mon law atmosi)here it will be readily apparent that 
the debt of the husband is meant because at the com¬ 
mon law a wife had no power to contract a debt of her 
own. She could not make a valid promissory note or 
bond and thereby bind herself, but if she did in fact 
originate a debt within the sphere that she was autho¬ 
rized to bind her husband, or if she created a debt in 
union with her husband, the debt thereby created be¬ 
came his debt alone and was not her debt. 

Kleindienst v. Johnson, 7 Mackey, 356, 367. 

Kiefer v. Carusi, 7 D. C. Rep., 156 

By referring back to the case of Loughran v. Lem¬ 
mon, supra, we will find that the estate tliere conveyed 
was an estate by the entirety but that the debt secured 
by the mortgage was the debt of the husband alone. 
The validity of the mortgage was not questioned and 
in the opinion this Court said: 
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‘‘In this case, the mortgage debt is recited as 
being that of the husband, and in the absence of 
evidence it will be presumed to have been ob¬ 
tained for his benefit. His estate would, there¬ 
fore, be required to pay the mortgage debt at 
the instance of the heirs of the surviving wife, 
as well as at the instance of the wife herself 
after the death of the husband. She clearly had 
a right to redeem after default by the husband.’^ 
Lough ran v. Lemmon, 19 D. C. App., 149. 

By the language just quoted, this Court has un¬ 
equivocally recognized and declared valid a mortgage 
of an estate by the entirety delivered by husband and 
wife to secure payment of the individual debt of the 
husband. If such a mortgage were invalid there is no 
doubt but that this Court would have so decided in¬ 
stead of proceeding to determine that the wife had a 
right of redemption and a right of exoneration out of 
her husband’s estate. If the mortgage had been in¬ 
valid there would have been no necessity for considera¬ 
tion of the other questions. 

In the case now here before the Court, the appellee 
complains that she was seised of an estate by the en¬ 
tirety and that it had been mortgaged to pay a debt 
of her husband. Assuming for the sake of the argu¬ 
ment that her allegation is a correct view of the matter, 
then her contention is squarely met and decided ad¬ 
versely to her by the above case of Loughran v. Lem¬ 



mon. 
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Wo opitomizo the torogoiiig into the following 
propositions: 

1. An estate by the entirety may be created in the 
District of Columbia. 

2. Having been created, such an estate exists exactly 
as it did at common law. 

3. An estate by the entirety is unatYected by stat¬ 
utes in relation to the separate property of married 
women or any other statute. 

4. Section 1155 of the Code, being part of a statute 
in relation to the separate property of married women, 
has no application to an estate by the entirety which 
cannot be held separately and apart from the husband. 

5. An estate by entirety not being controlled by stat¬ 
ute the validity of a mortgage of such an estate must 
be determined by the rules of the common law. 

G. A mortgage or encumbrance of an estate by en¬ 
tirety, created with the assent and by the joint act of 
husband and wife, is valid. 

7. The common law tiction of the unity of husband 
and wife has not been completely abolished in the Dis¬ 
trict of Colifmbia but continues to exist therein for cer¬ 
tain pui^ioses and among these purposes is the estate 
by the entirety. 

8. An estate by entirety may be mortgaged by hus¬ 
band and wife to secure payment of a debt of the hus¬ 
band, and if the wife survives she is entitled to exoner¬ 
ation out of the estate of her husband. 
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9. The appellee here and her husband were seised 
of an estate by the entirety, and with the assent of 
both and l)y their joint act they mortgaged it to pay a 
debt due the appellant Bradbury, and, whether such 
debt be the debt of the husband alone or the debt of 
both husband and wife, in view of the decisions of this 
Court above cited, that mortgage ought to be valid. 

The court below decided this case by ai)plying to it 
the proviso contained in Section 1155, of the Code, 
which is part of the statute relating to the separate 
property of married women. It may be that we are un¬ 
duly biased in favor of our own view, but we are 
obliged to confess an utter inability to understand how 
it can be possible for an estate by entirety to exist as 
at common law unaffected by the Married Woman’s 
Act, as this Court has positively declared as late as 
the case of Settle v. Settle, supra, and at the same time 
be subject to the provisions of the Married Woman’s 
Act. It seems to us that if these Code provisions or 
any of them be api)lied to an estate by entirety, then 
by such application such an estate will be affected by 
the statute and the decisions of this Court to the con¬ 
trary nullified. 

II. 

The appellee was dealt with as a principal and in no 
sense as a surety, guarantor or accommodation 
maker. 

Assuming for the sake of the argument, but with¬ 
out admitting it, however, that the situation in this 
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case is governed by Section 1155, of the Code, appel¬ 
lant maintains that this section was not violated and 
that the transaction was valid. The section referred 
to only prohibits contracts as surety, guarantor or ac¬ 
commodation. The appellee’s credit or property was 
not pledged for the benefit of another. She was dealt 
with in this transaction as a principal. According to 
the evidence, the defendant James H. W. Howard, hus¬ 
band of the appellee, purchased some stoc*k from the 
defendant Wheeler about November 1, 1923, and gave 
a note, signed by himself and wife and secured by deed 
of trust on their property, in i)ayment. Wheeler ad¬ 
vertised the note for sale, and the defendant John A. 
Quinn, as the representative of the appellant Brad¬ 
bury, appeared in response to the advertisement, as a 
possible purchaser. It is not charged in the bill, and 
there is no evidence in the case tending to show, that 
either Quinn or Bradbury had any knowledge of the 
original transaction or of any facts that would put them 
on inquiry. The appellant and Quinn uncHiuivocally 
deny any knowledge of it in their answer. Quinn did 
not purchase the note that ivas offered for sale. lie 
declined to purchase it. So far as Quinn and lirad- 
bury ivere concerned, the original transaction was 
abandoned. The advertisement served as a mere acci¬ 
dental cause whereby the parties were brought in con¬ 
tact, and out of that contact grew an entirely new 
transaction, namely, the negotiation of a loan of money 
from the appellant Bradbury on the security of the 
property owned by the appellee and her husband. 
Wheeler testified (R., 57, 58) that he did not know 
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Bradbury at that time; that he did not know Bradbury 
had anything to do with the deal; that he did not know 
whose money was invested, and on being shown the 
Bradbury note, the deed of trust securing its payment 
and the order for the payment of the money to his 
company, he testitied that he had no part whatever in 
any negotiations represented by those papers, tliat he 
had no knowledge of ever having seen them before. 
This testimony is not denied by the appellee or her hus¬ 
band. What little they do say on the subject is most 
vague and uncertain. The title to the property was 
examined by a title company and a report made that 
the title to the property was vested in the appellee 
and her husband as joint tenants. The title company 
was apparently in error in this rei)ort, but, acting on 
this report, the appellant and his agent recognized the 
appellee as having rights in the property and, there¬ 
fore, rights in the money about to be loaned. The time 
came for paying over the money. It is stated in the 
answer of the appellant and his agent Quinn, under 
oath, that the agent Quinn refused to pay the money 
to the Wheeler Company and insisted that it would be 
paid by check to the appellee and her husband unless 
otlierwise directed by them (K., 24). Thereupon the 
appellee and her husband signed a written order on 
Quinn, directing that the proceeds of the loan be paid 
to the Wheeler Company, and the order is produced 
and admitted in evidence. These statements under 
oath in the answer are not overcome by any evidence 
on behalf of the appellee. Wheeler, on the witness 
stand, being shown this order, stated that he had never 
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seen it before (R., 58). The giving of this order by the 
appellee and her husband, instead of actually receiving 
the money from Quinn, was an equitable assignment of 
that fund. 

order, writing or act which makes an 
appropriation of a fund amounts to an equitable 
assignment of the fund.” 

Laclede Bank v. Schuler, 120 U. S., 516. 

Payment to an assignee is the legal equivalent of 
payment to the assignor. If the appellee had actually 
received this money from the hands of the defendant 
Quinn, could it be said that she was surety for the debt 
of another? Then, suppose that, after having so re¬ 
ceived it, she gave it to her husband, and the husband 
in turn gave it to Wheeler. Could it be rationally as¬ 
serted that her transaction with the appellant Brad¬ 
bury, whose money she had actually received, was void 
because Wheeler eventually received the money? In¬ 
stead of taking the money and passing it on in the inau- 
ner above indicated, the appellee elected to take the 
shortest distance between two points, and gave her 
joint written order with her husband for the payment 
of the money to Wheeler’s company. It was her 
money. Her joint dominion and control over it were 
recognized and honored by the agent of the appellant, 
and it is respectfully submitted that the payment of 
the appellee’s money in accordance with her written 
direction to her assignee was in law the equivalent of 
the payment of the money to the appellee herself. 
Neither Quinn nor appellant Bradbury had any right 
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to probe into the ultimate use of the money. They rec¬ 
ognized the right of the appellee either to receive the 
money itself or to control its disposition, and, having 
done this, they had a right to assume, in the absence of 
information to the contrary, that the money was being 
paid over for the use and benefit of the appellee. 

In the case of the Columbia National Bank v. Shack- 
lette, lately decided by this Court, the wife gave her 
husband certain shares of stock owned by her. She 
knew that it was his intention to pledge the stock for a 
loan, in one instance, to purchase certain shares of 
stock. This Court said: 

“This she had a full right to do, and for the 
purposes of the transaction between her hus¬ 
band and the banks the stock in question was at 
the time of the hypothecation his stock, and not 
plaintiff^s, and she did not ‘make any contract 
as surety or guarantor’ with the bank or with 
her husband. This is none the less true because 
the plaintiff knew beforehand that the husband 
intended to raise money on the stock, for she was 
entitled to give him the stock, regardless of the 
purpose for tvhich he may have intended to use 
it.’^^ 

Columbia Nat. Bank v. Shacklette, 18 
Fed. (2d), 172. 

If a wife has a full right to give her property to her 
husband, knowing in advance that it is his intention to 
pledge it for a loan to buy stock, it would seem to ap¬ 
pear, with equal reason, in view of the above decision 
that she ought to have a right to pledge the property 
herself for a loan and give the proceeds to her hus- 
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band after she liad received them. This is what the 
appellee did. If the wife is not entitled to recover her 
securities from a hank to which they have been pledged 
for a loan to her husband, she ought not, in equity, be 
entitled to have declared void a deed of trust wherein 
she is the original debtor and not a surety, guarantor 
or accommodation for another. 

III. 

The appellee’s cause of action failed with the repeal 
of the proviso contained in Section 1155, of the Code, 
without a saving clause. 

The proviso contained in Section 1155, of the Code, 
upon which the appellee relies, was repealed by the 
Act of CV)ngress, aj)proved May 2S, which reads 

as follows: 

“Be it enacted l)y the Senate and House of 
Ke])resentalives of the United States of Amer¬ 
ica in Congress assembled. That section 1155 of 
‘An act to establish a code of law for the Dis¬ 
trict of Columbia,’ approved ^larch 3, 1901, be, 
and the same is hereby, amended by striking 
out the following words contained in said sec¬ 
tion 1155: 

“Provitled, That no married woman shall 
have ])ower to make any contract as surety or 
guarantor or as accommodation drawer, ac- 
ce])tor, maker or endorser.” 

44 Stat. L., Ft. 2, p. G76. 

It will be observed that the above act of Congress 
contains no reservation or saving clause as to exist- 
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ing conditions or pending actions, and the appellant 
maintains that as a result of this repeal the plaintitT’s 
right came to an end before the case came on for tinal 
hearing. 

It will be observed further that the proviso contained 
in Section 1155 confers no right on a married woman. 
On the contrary, it is an exi)ress denial of a right to 
her. It is a defense that is bestowed upon her if an 
attemi)t be made to sul).ject her to liability on con¬ 
tracts made in violation of this provision. 

If this proviso confers a right, and the right is a 
vested right, it will be conceded that the. repeal of a 
law has no effect on a vested right. But what is a 
vested right? It has been defined thus: 


“It is only when rights have vested under 
laws that the citizen can claim a protection to 
them as property. Rights do not vest until all 
the conditions of the law have been fulfilled with 
exactitude during its continuance^ or a direct en¬ 
gagement has been made, limiting legislative 
power over and producing an obligation.” 

Bank of Ohio v. Knoo]), 16 How., 408. 


“When a right has arisen upon a contract or 
transaction in the nature of a contract author¬ 
ized by statute and has been so far perfected 
that nothing remains to be done bp the party 
asserting it, the repeal of the statute does not 
atfect it, or an action for its enforcement. It 
lias become a vested right which stands inde¬ 
pendent of the statute.” 

Steamship Co. v. JolifPe, 2 Wall., 450, 457. 


Gc 
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“Very loose notions are entertained in re¬ 
spect to vested riglits. No greater mistake can 
be committed than to sii])pose that a large por¬ 
tion of them are not subject to legislative in¬ 
vasion. 

“What are vested rights? In the widest 
sense, they are rights which are complete and 
consummated, so that nothing remains to be 
done to lix the right of the citizen to enjoy 
them. ’ ^ 

Moore v. State, 43 N. J. L., 243. 


If Section 1155 has any application to the case now 
under consideration, a married woman’s promissory 
note and deed of trust are not presumptively void. 
On the contrary, she has a right to execute such instru¬ 
ments and they are presumptively valid until it has 
been established that they were executed in violation 
of the proviso in the section referred to. Once the in¬ 


validity is established it has relation back, of course. 


to the inception of the contract. 


A married woman who has executed and delivered 


a contract or obligation which she considers to be in 
violation of the statute has a right to defend herself 
against it on that ground if liability is sought to be 
enforced. It is a defense which the statute provided 
her with and not a cause of action or a right to be 
affirmatively asserted. It is a power to resist an at¬ 
tack not a power to make an attack. It is a sort of 
negative right which must be established by evidence 
and adjudicated by a court. It can hardly be consid¬ 
ered a vested right. It is not so com])lete and per¬ 
fect that nothing remains to be done by the person 


43 


asserting’ it. In fact, everything must be done. The 
facts must he established before the right, if it is a 
rigid, can be seen to exist at all. It depends on the 
expected continuance of the statute, but before the 
day arrives for the actual ascertainment of the facts 
the statute has been repealed without any provision 
for saving pending actions. If it is a right, it is an in¬ 
choate right, and the rule as to inchoate rights, on re¬ 
peal, has been thus stated: 


“* * * it is well settled that if the statute 

giving a special remedy is repealed without a 
saving clause in favor of pending suits, all suits 
must stop where the repeal finds them. If final 
relief has not been fjranted before the repeal 
went into effect, it cannot be after 

South Carolina v. Gaillard, 101 U. S., 438. 


“Several cases were cited by the counsel for 
the ])etitioner in support of the position that 
jurisdiction of this case is not affected by the 
repealing act. But none of them, in our judg¬ 
ment, affords any support to it. They are all 
cases of the exercise of the judicial power by 
the legislature or of legislative interference 
with the courts in the exercise of continuing 
jurisdiction. 

“On the other hand, the general rule, sup¬ 
ported by the best elementary writers, is that 
‘When an act of the legislature is repealed it 
must be considered, except as to transactions 
past and closed, as if it never existed. And 
the effect of repealing acts upon suits under 
acts repealed has been determined by the ad¬ 
judications of this Court. The subject was 
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fully considered in Norris v. Croker, and more 
recently in Insurance Co. v. Ritchie. In both 
of these cases it was held that vo judgment 
could he rendered in a suit after the repeal of 
the act under ivhich it ivas brought and prose¬ 
cuted 

Ex parte McArdle, 7 Wall., 506. 

“As the money was paid under a contract 
made in violation of law, there is no ground for 
the recovery of it back, upon the principles of 
the common law; and as the statute which gave 
the remedy ha^s been repealed, the cause of 
action and the suit must, lopon established prin¬ 
ciples, fall with the repeal/* 

Kimbro v. Colgate, 14 Fed. Cases, 501 
(No. 7778). 

“But it was argued that the statute did not 
atTect the jurisdiction of the court in cases pend¬ 
ing, or the powers of the commissioners ap¬ 
pointed, before its passage. 

“The conclusive answer to this argument is 
that a statute which wholly repeals an earlier 
one, either expressly or by implication, without 
any saving clause, makes it ineffectual to sup¬ 
port any proceedings, whether yet begun or 
pending at the time of its passage, and not al¬ 
ready prosecuted to final judgment vesting ab¬ 
solute rights. The books are so full of cases 
illustrating this principle that the only diffi¬ 
culty is in making a selection. * * * 

“In Surtees r. Ellison, 9 B. & C., 750, 752, 
Lord Tenterden said: ‘It has long been estab¬ 
lished that when an act of Parliament is repealed 
it must be considered (except as to transactions 
past and closed) as if it had never existed. 
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That is the general rule, and we must not de¬ 
stroy that by indulging in conjectures as to the 
intention of the legislature.” 

New London Northern Ry. Co. v. Boston 
& Albany R. R. Co., 102 Mass., 386, 389. 

A review of many cases will be found in Vance v. 
Rankin, 194 Ill., 625, where it is said: 

“The doctrine is tliat inchoate rif/hts, derived 

under a statute, are lost hy its repecd, unless 
saved hy express words in the repealing stalute^ 
and unless these riglits have become so far per¬ 
fected as to stand independently of the stat¬ 
ute * * * that is to say, * * * executed. 
The effect of the repealing statute is to ohlit- 
erate the prior law completely from the records 
as if it had never passed, and it must he con¬ 
sidered as a laiv that never existed, except for 
the purpose of those actions or suits ivhich are 
commenced, prosecuted and concluded while it 
was an existing law.’^ 

Vance v. Rankin, 194 111., 625, 629. 

An extended review of cases will also be found in 
Peo])le V. Bank, 159 Cal., 65, wlierein it is said, speak¬ 
ing of repeals without saving clauses: 

“In cases of penalties and crimes, the repeal 
operates to defeat all actions ])ending. In case 
of a statute conferring civil rights or powers, 
the repeal operates to deprive the citizen of all 
such rights or powers which are at the time of 
tJte repeal inchoate, incomplete and imper- 
fectedd^ 

People V. Bank, etc., 159 Cal., 65, 79. 
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The situation liere is somewhat analogous to the 
situation whicli existed in relation to [)ending actions 
for divorce on the day that the present Code went 
into effect. Prior to that date divorces could be 
granted on a number of grounds; after that date, only 
for the one ground mentioned in the C-ode. A large 
number of actions were ])ending for causes not rec¬ 
ognized by the (\)de. In the case of Dabney v. Dabney 
the Supreme Court of the District of Columbia held 
that a divorce action was not a “civil action” within 
the meaning of the saving clause of the (\)de as to 
pending causes, and that the court was without juris¬ 
diction. On appeal to this Court, it was said: 

“And we may also say, with special reference 
to the case before us, that, if the decree in the 
case had been permitted to become absolutely 
final, however erroneous it might have been, 
there would have been no valid authority either 
in Congress or the courts to direct its re-open- 
ing. Under such circumstances vested rights 
would have accrued; but except under such cir¬ 
cumstances it is within the legislative authoritv 
to ordain upon the subject as it pleases, to make, 
alter or abolish the law, and to change the course 
of procedure in regard thereto at any time. 
Avd if there is no reservation in reciard to ex- 
istincf conditions or to existing suits, these must 
conform to the netv legislation. These are 
statements of the law tvhich cannot well he ques¬ 
tioned or controverted.^^ 

Dabney v. Dabney, 20 1). C. App., 440, 448. 

Rights had accrued to the litigants in these cases 
under provisions of law then existing and its expected 
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continuance. But they were inchoate rights that had 
to be established by proof of the facts which gave ex¬ 
istence to the right. Before this could be done the 
law upon which they were based was repealed, and, as 
there was no reservation as to pending suits, these 
suits had to “conform to the new legislation” and 
under the new legislation their rights were gone. It 
is true that in the Dabney case this Court limited its 
words to divorce cases and stated that it was not lay¬ 
ing down a general rule for other cases where the sub¬ 
ject matter is not so completely under legislative con¬ 
trol as is the matter of divorce, which is purely statu¬ 
tory. But the matter of the separate powers of a 
married woman to contract is equally as much a mat¬ 
ter of statutory creation as is the matter of divorce. 
Pending the appeal in the Dabney case an enabling 
act was passed by Congress, authorizing the disposi¬ 
tion of pending divorce cases, and the decision of the 
lower court was reversed because this Court found 
itself bound to conform to the law existing at the time 
of its decision, the appeal having operated to prevent 
the decree from becoming final. 

The appellant does not admit, of course, that the 
proviso contained in section 1155 of the Code has any 
application to the present case and it has been con¬ 
sidered merely for the purpose of argument. But if it 
had any bearing on the case it has been repealed with¬ 
out any saving clause or reservation as to existing con¬ 
ditions or as to pending suits. Therefore, if the effect 
of the repealing statute, without such reservations, is 
to obliterate the prior law as completely from the rec¬ 
ords as if it had never been passed and it must be 
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treated as a law which never existed, and if existing^ 
suits must “conform to the new legislation,’^ the 
court was without any law to administer at the time 
of the trial which would invalidate the appellee’s con¬ 
tract. It would seem to be clear that the present case 
ought to have been decided as if the proviso in Section. 
1155 had never existed, and the present suit sliould 
have failed because, with this proviso obliterated, all 
contracts of a married woman are valid. The law was 
in the same condition in which it was at the date of 
the taking effect of the Code and under which it had 
been well established that a wife could convey her sep¬ 
arate property to secure the payment of her husband’s 
debt. 

Stephen v. Beall, 23 Wall., 329. 

Ilitz V. Jenks, 123 U. S., 297. 

Hitz V. Nat. Met. Bank, 111 U. S., 722. 

In Waters v. Pearson, 39 1). C. App., 10, and again 
in Schwartz v. Sacks, 55 D. C. App., 87, it was said by 
this Court that the proviso in Section 1155 of the Code 
was declarative of a rule of public policy. The pub¬ 
lic policy thus declared was not public policy prior to 
the adoption of the Code, as will appear by an exam¬ 
ination of the three cases cited above from the Su¬ 
preme Court of the United States. Neither is the pub¬ 
lic policy declared by this proviso public policy now, 
since Congress, for reasons sufficient to itself, has seen 
fit to declare otherwise by repealing the proviso. 
Congress even went further by this repeal than to 
abolish this public policy. It failed to save any rights 
growing out of the policy abolished, and it must be 
assumed that this failure to save was the result of due 
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consideration and, therefore, deliberate. What, then, 
is the result? As we have heretofore stated, this pro¬ 
viso conferred no positive riglit on a married woman. 
On the contrary, it was a denial of rights to her. If 
what was the result of the words used in the proviso 
may be termed a right, it was a right to avoid a con¬ 
tract made and entered into contrary to the provisions 
of the law; in other words, a defense. The contract 
in question here is not malum in se. It is only malum 
prohibiturn^ because contrary to the public policy de¬ 
clared in the statute. This public policy was abolished 
before the present case was heard and determined. 
It is said in Cyc.: 

“iVs a general rule the repeal of a statute does 
not render valid a contract that was void by rea¬ 
son of the statute when made; in some cases, 
however, distinctions have been made as to stat¬ 
utes that do not render the contracts void, but 
only take away the remedy for their enforce¬ 
ment; and as to statutes rendering contracts 
void, not because they are malum in se, but 
merely on the ground of some public policy, and 
the enforcement of the contracts has been per¬ 
mitted after repeal of the prohibitory statute. 

3G Cyc., 1224, 1225. 

‘‘On the same principle legislative acts vali¬ 
dating invalid contracts have been sustained. 
When these acts go no farther than to bind a 
party to a contract, which he has attempted to 
enter into, but which was invalid by reason of 
some personal inability on his part to make it, 
or through neglect of some legal formality, or in 
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consequence of some ingredient in the contract 
forbidden by law, the question which they sug¬ 
gest is one of policy, and not of constitutional 
power. * ♦ ♦ 

^*The original invalidity ivas only because of 
the statute, and that statute was founded upon 
reasons of public policy which had either ceased 
to be of force or ivhich the legislature regarded 
as overborne by countervailing reasons/^ 

Cooley on Const. Lim., 7th ed., p. 535. 

Speaking along the same lines, the Supreme Court 
of the United States has said: 

“The effect of the usury statute of Texas was 
to enable the party sued to resist a recovery 
against him of the interest he had contracted 
to pay, and it was in its nature a penal statute 
inflicting upon the lender a loss and forfeiture to 
that extent. Such has been the general if not 
the uniform construction j)laced upon such stat¬ 
utes. And it has been quite as generally decided 
that the repeal of such laws without a sa\nng 
clause, operated retrospectively, so as to cut off 
the defense for the future, even in actions upon 
contracts, previously made. And such laws, op¬ 
erating with that effect, have been upheld as 
against all objections on the ground that they 
deprived parties of vested rights or impaired 
the obligation of contracts. * * * Independent 
of the nature of the forfeiture as a penalty, 
which is taken away by a repeal of the act, the 
more general and deeper principle on which they 
are supported is, that the right of a defendant 
to avoid his contract is given to him by statute 
for purposes of his own, and not because it af¬ 
fects the merits of his obligation; and that what- 
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ever the statute gives, under such circumstances, 
as long' as it remains in fieri, and not realized by 
having passed into a completed transaction, 
may, by a subsequent statute, be taken away. It 
is a privilege that belongs to the remedy, and 
forms no element in the rights that inhere in the 
contract. * * * 

The right which the curative or repealing act 
takes away in such case is a right in the party 
to avoid his contract, a naked legal right which 
it is usually unjust to insist upon, and which no 
constitutional provision was ever designed to 
protect. 

Ewell i\ Daggs, 108 LI. S., 143, 150. 


“T take the effect of a repealing statute to be, 
to obliterate it as completely as if it had never 
passed and that it must be considered as a law 
that never existed, except for the purpose of 
those actions or suits which were commenced 
and concluded while it was an existing law. (See 
Butler V. Palmer, 1 Hill, 334.) A repealing 
clause is such an enactment as necessarily di¬ 
vests all inchoate rights which have arisen 
under the statute which it destroys. The prin¬ 
ciple that a repeal of an act, which made a con¬ 
tract illegal on grounds of public policy, re¬ 
pealed also the consequences of the act, even as 
to contracts entered into while it was in force, 
was distinctly held in the Central Bank v. Em¬ 
pire Stone Dressing Co. (26 Barb. 23). * * • 
The principle of all these cases is, that a cause 
of action or defense given by a statute founded 
on grounds of public policy, conferred no vested 
right tvhich could not be taken away by a similar 
statute, and that a repeal of a law which gave 
such right of action or defense, terminated all 
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claim to sucli recovery or defense, altliough the 
contract was made previously. 

“This rule is applicable to the present case. 
The defense to the contract was ^iven by the 
statute against stock jobbing. That statute was 
repealed after the contract was made. The re¬ 
peal of the statute has taken away the defense 
of illegality, the same as if the statute never 
existed.” 

Washburn v. Franklin, 35 Barb. (N. Y.), 
599, 600. 

“I will consider the case, therefore, on the 
broad (jround of the contract havinej been void 
when made and of no neiv contract having 
arisen, since the repealing act. But by render¬ 
ing the contract void it was not annihilated. The 
object of the act of 1914 was not to vest a right 
in any unlawful banking association, but directly 
the reverse. The motive was not to create a 
privilege or shield them from the })ayment of 
their just debts but to restrain tliem from vio¬ 
lating the law by destroying the credit of their 
})aper, and punishing those who received it. * * * 
How can the defendants say, there was no con¬ 
tract when the plaintiff produces their written 
engagement for the performance of a duty, bind¬ 
ing in conscience, though not in law.^ Although 
the contract for reasons of policy, teas so far 
void, that an action could not be sustained on it, 
yet the moral obligation to perform it, whenever 
those reasons ceased, remained; and it would be 
going far to say, the legislature may not add a 
legal sanction to that obligation, on account of 
some fancied constitutional restriction.” 

Hess and others v. Werts, 4 Serg. & 
Rawle, 356, 358. (Gibson, J.) 
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^‘Tlte whole system was a matter of policy; 
the prohibition was not intended to confer any 
right on these associations, but merely as a mat¬ 
ter of policy, to check a gTOwing- evil. This law 
divests no right, hut removes an impediment; 
it renders lawful, an unlawful act, as if it had 
been lawful ah initio; it works no injustice; is 
tile invasion of no man’s rights; it impairs no 
man’s contract; but takes from the contract the 
taint, which the policy of the moment imposed, 
and gives to the holder of the notes a right to 
recover on the contract; a right which he would 
not have possessed if there had been no legis¬ 
lative interposition.” 

Idem, 363. (Duncan, J.) 

To the same effect are: 

Bleakney v. Farmers k Mechanics Bank, 
17 Serg. & Kawle, 64, 65. 

Van Inwagen v. Chicago, 61 Ill., 31, 33. 

Bennet v Ilargus, 1 Neb., 419, 420. 

Bailey v. Mason, 4 Mnmf., 430. 

It is respectively submitted that when Congress re¬ 
pealed the proviso of Section 1155 and deliberately 
failed to save any rights that might have accrued there¬ 
under, it was the intention of Congress to abolish the 
public policy represented liy this proviso and to return 
to that rule of public policy existing at the time of the 
enactment of this proviso and under which recovery 
could be had on a contract by a wife for the payment 
of her husliand’s debt. The contracts of the nature 
prohibited by this proviso were not inherently wrong, 
but wrong only because prohibited for reasons of pol- 



54 


icy, and as stated by Gibson, J., of the Supreme Court 
of Pennsylvania, supra, ‘‘the moral obligations to per¬ 
form it, whenever those reasons ceased, remained/’ 
The reasons of the policy which prohibited such con¬ 
tracts in this District have ceased to exist, and bv the 
repeal Congress has added a legal sanction to all such 
contracts that were unperformed at the time of the 
repeal. 

IV. 


It would be contrary to equity and good con¬ 
science to allow the appellee’s bill to prevail. 

The purpose of this bill is to have declared void a 
promissory note and deed of trust for $2,500. It is not 
disputed that the ap])ellant Bradbury parted with his 
money, but it is alleged that the transaction was void 
as to the appellee because in violation of a statute. 
The burden of establishing this invalidity rests on the 
plaintiff, and it is respectfully submitted that she did 
not sustain that burden. Aside from the deeds of con¬ 
veyance, which are presumptively valid, the only evi¬ 
dence offered by the jdaintiff (appellee) was the cer¬ 
tificate of stock and the testimony of herself and her 
husband. With the exception of the testimony of the 
husband as to the purchase of the stock from Wheeler, 
the testimonv of both the husband and wife can be re- 
solved into three words, “I don’t recall.” The husband 
can recall the affair of the stock purchase, which was 
the earliest of all the transactions, and that he ])aid for 
it with a deed of trust, but he cannot recall that he 
executed a note. He was president of a bank, but he 
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did not know it was the custom to secure payment of 
notes by deeds of trust. He does not recall what be¬ 
came of that deed of trust, lie cannot recall any trans¬ 
action with Quinn. He did not know Bradbury or 
Quinn until afterwards. Tie cannot recall from whom 
he received, for execution, the note and deed of trust 
now held by Bradbury. He cannot recall to whom he 
gave them after they had been executed. He admitted 
his signature to the order directing Quinn to pay the 
proceeds of the loan to Wheeler, but he could not recall 
from whom he received this paper for execution, and 
he coidd not recall to whom he gave it after its execu¬ 
tion. He cannot recall having received from Quinn a 
statement showing how the loan had been disbursed. 
He concludes that he ‘‘must” have received the papers 
from Wheeler because Wheeler was the only person 
with whom he had any transactions. With him on the 
witness stand, there was offered in evidence a check 
bearing Bradbury’s endorsement as a payment on ac¬ 
count of interest, but on cross-examination concerning 
it he admitted that it had been dishonored. He admit¬ 
ted that he had employed the attorney who filed the hill 
of complaint (R., 45, 46). 

Testifying on her own behalf, the plaintiff (appel¬ 
lee) does not recall that she signed a note in the sec¬ 
ond transaction but admitted her signature to Brad¬ 
bury’s note. She does not recall signing the order for 
the payment of the money to Wheeler but admitted 
that the signature looked like hers. The deed of trust 
was brought to her by a messenger who worked in her 
husband’s bank and she signed it without reading it 


and the messenger took it away. She does not recall 
the name of the messenger. She does not recall sign¬ 
ing any notes at the time of signing the trust. She 
does not recall signing any notes at all. Her husband 
brought it home that evening and she was “sworn” 
before a notary. She did not read the i)ai)er to which 
she was “sworn.” If she was required to she “must” 
have signed the trust before a notary but she does not 
recall doing so. She had never seen the exhibits to 
the bill before they were shown to her on the witness 
stand although she signed and swore to the bill of 
which they were a part. She had never seen the 
originals (R., 49). Her husband asked her if she 
would sign a deed of trust so that he could borrow some 
money and later she asked him what security he had 
and he brought home the stock (K., 48). She sent one 
check to Bradbury for interest with a note of apology 
for the delay but said it was her husband’s check. He 
was away and had sent it to her to be forwarded to 
Bradbury (K., 48). On cross-examination she stated 
that she got Bradbury’s address from the telephone 
directory, and then she said her husband did not send 
the check to her while he was away; that he left sev¬ 
eral checks with her to be tilled in (K., 50, 51). She 
does not explain how she knew what amount to insert 
in Bradbury’s check. She says Bradbury had sued 
them, but there was no suit. She says the attorney 
who filed the bill came to see her at her request (R., 
51). She did not know Quinn or Bradbury, and bought 
no stock from Wheeler. This was the substance of 
the testimony for the plaintiff. 
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For the defendants, Bradbury denies all knowledge 
of the Iloward-Wheeler stock transaction. At his re¬ 
quest Quinn, who was his broker, inquired of Wheeler 
about a note that had been advertised for sale. Quinn 
reported that he would not buy the securities otfered. 
He did not know Howard or Wheeler at the time. 
He left the matter in the hands of Quinn. He loaned 
the money and produced the note, the deed of trust, 
order for tlie payment of the money and the certifi¬ 
cate of the title comt)any, which were admitted in evi¬ 
dence. Quinn is dead and cannot testify; he died about 
a week or ten days before the trial. Wheeler testi¬ 
fied that he advertised a note for sale; that Quinn ap¬ 
plied as a possible purchaser, but declined to buy. 
When shown the note, deed of trust and order for the 
payment of the money to him and asked if he had ever 
given them to or received them from Howard he de¬ 
clared (R., 58) that he did not know anything about 
Bradbury at the time (R., 57), and that he had no rec¬ 
ollection of ever having seen them before. He did not 
know whose money was invested (R., 57). He did not 
receive the order for the payment of the money from 
Howard, and did not deliver it to Quinn (R., 58). He 
never saw that order before that he knows of. He had 
no connection with the Bradbury matter. All he knew 
was that he received a check. 

The wife pretends ignorance, but she is wiser than 
she will admit. She says her husband asked her to 
sign a deed of trust so that he could borrow some 
money, and later she asked him what security he had 
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(li., 48). Only a person of dense ignorance would ex¬ 
pect a borrower of money to receive security instead 
of giving it. Her testimony does not disclose her to 
be such a person. Her husband says that he has no 
recollection about signing a note in his transaction 
with Wheeler, but Wheeler offered his note for sale 
(R., 57). The wife says she has no recollection of 
signing a note in the transaction with Bradbury, but 
Bradbury has her note. It is noteworthy that both of 
them have a failure of memory on the same kind of 
an instrument, but in different transactions. Neither 
the husband nor the wife has any recollection of sign¬ 
ing an order on Quinn directing the payment of the pro* 
ceeds of the loan to Wheeler, but Bradbury has their 
order on Quinn’s business stationery. Howard, ap¬ 
pellee’s husband, says that he had no transactions with 
any person other than Wheeler (R., 4b). He is di¬ 
rectly contradicted by Wheeler, testifying for the de¬ 
fendants, who says that he, himself, had no connection 
with the Bradbury transaction (R., 57, 58, 59). The 
husband admits that he employed the attorney who 
tiled this bill (R., 4b). The wife says that the attor¬ 
ney called to see her at her request after the appel¬ 
lant Bradbury had sued them. Bradbury had never 
sued them. The husband’s contract for the purchase 
of the Wheeler stock bears no date, but it calls for the 
l)ayment of $2,500 “on signing this contract.’^ The 
stock certificate bears date of November 1, 1923 (R., 
14). The Bradbury note and deed of trust were not 
executed until January 28, 1924, three months later 
(R., 53, 54, bO), and Wheeler says Howard already 
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had the stock at that time. The note and deed of trust, 
or whatever the nature of the securities alleged to liave 
been given in the Wheeler transaction, are not pro¬ 
duced. Those who should have them say they cannot 
be found. 

It is alleged in the bill (K., 6) that no part of the 
proceeds of the loan ^‘ever came into the hands or into 
the possession, dominion and control of either this 
plaintiff or her husband” The evidence shows that 
the transaction with Bradburv was not the transac- 
tion alleged, and the evidence further shows that the 
whole proceeds of the loan did come under the ^‘domin¬ 
ion and control” of the plaintilf and her husband and 
was disposed of by them by their order drawn on 
Quinn. 

The appellee (plaintiff) knew that some person’s 
money was going to be borrowed. She knew that 
something was to be obtained with the borrowed 
money, because she asked her husband what security 
he had received. She admits that her husband told her 
all about it (R., 49). She loaned her co-operation to 
her husband to get Bradbury’s money. It requires 
no vivid imagination to see the husband as the man be¬ 
hind this bill. He admits that he employed the attor¬ 
ney who filed the bill. If the appellee loaned her co¬ 
operation to her husband to borrow this money from 
Bradbury and subsequently loaned her co-operation to 
her husband to avoid the obligations thereby created, 
she is guilty of practicing a fraud on Bradbury. The 
appellee claims to be innocent. Bradbury is innocent. 
Neither he nor his agent is charged with any knowl- 
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edge, fraud or misrepresentation. Bradbury's good 
faith in the matter has not been l)rought into question. 
It is a maxim of equity that where one of two inno¬ 
cent persons must suffer a loss tlie one who is the oc¬ 
casion of the loss must bear it. The wife had knowl¬ 
edge, Bradbury had none; as l)etweon the two, Brad¬ 
bury is certainly the more innocent. 

If the decree below is allowed to stand, the husband 
will profit most. He will have his interest in the real 
estate unimpaired and will have the shares of stock 
in the Wheeler Company for what they may be worth. 
The wife will have her interest in the real estate unim¬ 
paired. Bradbury, the only innocent person in the 
whole transaction, will l)e ground between the upper 
and lower millstones and will lose $2,r)()(). An excep¬ 
tionally weak case was presented in the court below 
upon which to base such a decree and to inflict such a 
loss. 

This Court and the Supreme Court of the United 
States have both said what should be done in such a 
case. 

“In this case the attorney was held out by 
the power signed and duly acknowledged by Mrs. 
Ransom, jointly ivith her husband, as competent 
to sell and convey the ])roperty; and having 
sold and received the money, the parties ought 
in equity and good conscience be estopped from 
questioning the sale, in the absence of fraud; 
and if Mrs. Ransom was estopped, those claim¬ 
ing under her are equally so. In the bill asking 
the Court to declare both the power of attorney 
and the contract of sale null and void, ivithout 
the allegation of fraud, there is neither the 
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proffer to refund the purchase money received, 
the many years of taxes paid, nor to allow any 
proportionate part of the value of lasting im¬ 
provements placed upon the ])roperty. The case 
would seem to be embraced within the general 
equitable principle well established and which 
is clearly stated by Mr. Justice Story, in his 
work on Kquity Jurisj^rudence, vol. 1, sec. 385, 
where the author savs: Mn cases where one of 
two innocent persons must suffer a loss, and a 
fortiori, in cases n here one has inisled the other, 
he who is the cause or occasion of that con¬ 
fidence by which the loss has been caused or 
occasioned ought to bear it. Indeed, cases of 
this sort are vieived with so much disfavor hij 
courts of equitif, that neither infancif nor cover¬ 
ture will constitute an if excuse for the part if 
(fuiltif of the concealment or misrepresentation; 
for neither infants nor femes covert are privi¬ 
leged to practice deceits or cheats on other in¬ 
nocent persons/ And the learned author cites 
many authorities in support of the principle 
thus stated in the text. 

‘‘This general principle has been applied in 
various states of fact; and the Supreme Court 
of the United States have applied and enforced 
it in cases where the equitif against the alleged 
claims and supposed rights of married women 
was certainly not stronger or more manifest 
than in the present case. The cases of Bank v. 
Partee, 99 U. S. 329, and Hein v. Heath, 6 How. 
238, are instances and furnish fair illustrations 
of the application of this principle of etpiity 
against the alleged claims and supposed rights 
of married women. 

“Williams v. Paine, 7 D. C. App., 148. 
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‘‘But there is another view arising from the 
facts of this case which will now be considered. 

“This is a suit in chancery, and is governed 
by the general principles of such a proceeding. 
No new principle is introduced to affect the rela¬ 
tion of the parties, or to modify rights growing 
out of their contract. 

“It is a principle in chancery, that he who 
asks relief must have acted in good faith. The 
equitable powers of this court cannot he exerted, 
on behalf of one who by deceit or any unfair 
means has gained an advantage. To aid a party 
in such case tvould make this court the abetter of 
iniquity.^ ^ 




“For nearly five years after the loan, the in¬ 
terest was punctually paid by Mrs. Bein, the 
house and lot were insured and the policy an¬ 
nually assigned for the benefit of the mortgage. 
These facts, connected with the representations 
which induced Heath to loan the money, show, if 
the loan was in fact for the husband, a delib¬ 
erate fraud on her part. Under such circum¬ 
stances we think the complainant cannot invoke 
the aid of a court of chancery. She has acted 
against conscience, in procuring the funds of 
the mortgagee. The law protects her but it 
gives her no license to commit a fraud against 
the rights of an innocent party. 

“In affirming the decree of the Circuit Court, 
we place our opinion upon the unconscientious 
acts of the wife.** 

Bein v. Heath, 6 How., 247. 
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Conclusion. 

It has been held by this Court that an estate by the 
entirety is not affected by the laws relating to the 
separate property of married women and that such 
estates exist as they did at common law. 

It has also been held by this Court that neither the 
husband nor wife can encumber such an estate sep¬ 
arately, but that it may be encumbered with the assent 
and by the joint act of both of them (American Whole¬ 
sale Corp. V. Aronson, supra). 

If such an estate may be encumbered with the assent 
and by the joint act of both, then the encumbrance 
must be (a) for the debt of the wife or (b) for the 
debt of the husband or (c) for the debt of both husband 
and wife. 

As the estate by entirety must be viewed from the 
standpoint of the common law it could not be encum¬ 
bered for (a) the debt of the wife alone since at the 
common law the wife had no power to contract alone. 
(Thompson v. Thompson, supra.) 

At common law, even if the wife executed a promis¬ 
sory note or bond jointly with her husband, intending 
thereby to bind herself, the debt so created becomes 
the debt of the husband alone and is not the debt of 
the wife. (Kiefer v. Carusi and Kleindienst v. John¬ 
son, supra.) Therefore, the encumbrance could not 
be for (c) the debt of both the husband and the wife. 

There is only one other proposition remaining, 
namely, that the estate could be encumbered with the 
assent of both for (ft) the debt of the husband, since 


at common law the husband only could create a debt, 
the legal personality of the wife being merged in that 
of the husband. If such a debt be created and it be 
for the sole benefit of the husband, if the wife sur¬ 
vives she is entitled to exoneration out of her hus¬ 
band’s estate. (Loughran v. Lemmon, supra.) 

In this case we have a p;‘omissory note and a deed of 

trust executed bv both the husband and the wife. 

* 

Whether it be the debt of both or tlie debt of the 
husband only, we liave the assent of both. (Ameri¬ 
can Wholesale (.’or]), v. Aronson, supra.) No personal 
liability is created by the conveyance in trust. The 
conveyance is good as to both. Such a conveyance was 
upheld in Loughran r. Lemmon, supra. 

If this present encumbrance is not a valid one, we 
are wondering, in the light of the above decisions, how 
it, would be legally i)ossible to place a valid encum¬ 
brance on an estate by the entirety. 

It is respectfully submitted that the decree of the 
court below should be reversed and the cause remanded 
with direction to enter a decree dismissing the bill of 
complaint. 

Respectfully submitted, 

FRANCIS P. SHEEHY, 
VINCENT A. SIIEEHY, 

Attorneys for Appellant. 
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Statement of the Case. 

The facts are briefly and correctly stated, but with¬ 
out citation to the record, in the memorandum opin¬ 
ion of the trial judge (R., 30, 31). In order to supply 
the citations to the record, the following statement is 
submitted: 

By deed dated September 28, 1921, recorded October 
28, 1921, appellee, Ella D. Howard, and her husband. 

Id 
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James H. W. Howard, became seized as “joint ten¬ 
ants” of a certain parcel of improved real estate in 
the District of Columbia, and known as premises No. 
1715 You Street N. W. (K., 39, 11). November 1, 1923, 
the husband entered into a contract with the Wheeler 
Banking-System and Industrial Credit Association 
(K., 39, 40), by which, among other things, he agreed to 
purchase live hundred (500) shares of stock and to 
pay therefor the sum of $2,500 upon the signing of the 
contract. In lieu of the cash payment provided for in 
the contract the Wheeler Banking-System accepted a 
note secured by deed of trust on premises No. 1715 You 
Street N. \V., executed by Howard and his wife, appel¬ 
lee. Appellee had no interest in the stock, and signed 
the note and deed of trust at the solicitation of her hus¬ 
band (K., 43, 48), and upon his representation that he 
desired to borrow money. Later she learned that he 
had purchased the shares of stock in the Wheeler Bank¬ 
ing-System. She never received anything from the 
proceeds of the deed of trust (II., 48). Thereafter the 
Wheeler Banking-System advertised the note and deed 
of trust for sale. Appellant, or the John Quinn Com¬ 
pany, that purchased notes for appellant’s account, 
saw the advertisement. Appellant had no personal 
knowledge that the notes were the result of the stock 
transaction (II., 53). The notes and deed of trust were 
investigated by Mr. Quinn, who advised Wheeler that 
it was necessary on account of some defects to have 
a new deed of trust drawn (R., 58). Wheeler recpiested 
Howard to execute a new deed of trust. Thereafter, 
on January 28, 1924, a new deed of trust was drawn 
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and executed by the husband, and by appellee at her 
husband’s request (R., IG, 18, 43, 44, 48, 50). January 
29, 1924, Howard and appellee signed an order pre¬ 
pared by appellant’s representative, Quinn, for the 
payment of the proceeds of the sale to the Wheeler 
Banking-System (R., 4G). This order was evidently 
prepared by Quinn, and the signature of appellee ob¬ 
tained thereon, with the intent of attempting to evade 
the prohibitory provisions of Section 1155 of the D. C. 
Code. The trust note was not i)aid when it fell due, 
and appellant advertised tlie proi)erty for sale (R., 
20-1), whereupon appellee filed suit to enjoin the sale 
and to be relieved of the note and deed of trust, upon 
the ground that in signing and executing those instru¬ 
ments she was acting as surety or accommodation 
maker for her husband (R., 2-21). A preliminary in¬ 
junction issued, and upon final hearing a permanent 
injunction issued decreeing the note null and void in 
so far as it puriiorted to create any obligation or lia¬ 
bility on the part of appellee, decreeing the deed of 
trust null and void, enjoining the surviving trustee 
named in the deed of trust from selling said property 
under said deed of trust, and enjoining appellant from 
asserting any claim or demand of whatsoever nature 
against appellee by reason of said promissory note 
(R., 32, 33). 

The case is here on appellant’s appeal from said de¬ 
cree. 

ARGUMENT. 

Appellant’s appeal is based upon twenty-four (24) 
assignments of error alleged to have been committed 


4 


by tlie trial court (K., 33-3G). Counsel for appellant 
reduces the twenty-four (24) separate assignments to 
five (5) separate questions presented under group 
headings, one to five, inclusive (Aplnt’s Brf., pp. 11 to 
15, inc.); only four of wliich group assignments, one 
to four, inclusive, are dealt with in the l)rief. These 
group assignments will hereinafter be dealt with in 
their respective order. 


Group I. 

The substance of the assignments of error embraced 
in group one (Aplnt’s Brf., 11-13, 15-35) is that. Sec¬ 
tion 1155 of the D. C. Code did not al)solutely prohibit 
a married woman from executing a contract as surety 
or guarantor, or as accommodation drawer, accei)tor, 
maker or endorser, but only prohibited her executing 
such a contract in so far as it related to and dealt 
with her separate property. It is claimed by appel¬ 
lant that appellee had no separate property right in 
the real estate held l)v her and her husband as tenants 
by the entirety and therefore the statute had no appli¬ 
cation to the deed of trust executed by appellee to 
secure the payment of her husband’s debt. 

The history of the development of the common law 
relating to the rights and disa])ilities of married 
women presents a fascinating field for study. It is 
unnecessary for the purpose of the case at bar to yield 
to the temptation to develop the history of the common 
law upon that subject. It is sufficient to say that it 
was the theory of the common law that by marriage 
the husband and wife became one person. It was con- 
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sidered that the person of the wife was completely 
merged in that of the husband, and thereby nearly all 
of her property became his, and his domicile became 
her domicile. Under the common law the rights of 
the wife were subordinated to the rights of the hus¬ 
band, not for her protection, but for his benefit—a 
conception which had its origin in the feudal law. 
Blackstone Com., bk. 2, \). 433, Lewis’ Ed., 889, 890. 

With the advancement and development of society 
the rights of married women became the subject of 
statutory enactments which superseded the common 
law. 

Let us now consider the statutory enactments appli¬ 
cable to the District of Columbia at the time the deed 
of trust in suit was executed. 

Sections 1151, 1154, and 1155 of the D. C. Code pro¬ 
vided : 

Sec. 1151. 

“All the property, real, personal, and mixed, 
belonging to a woman at the time of her mar¬ 
riage, and all such property which she may ac- 
(juire or receive after her marriage from any 
person whomsoever, by purchase, gift, grant, 
devise, bequest, descent, in the course of distri¬ 
bution, by her own skill, labor, or personal 
exertions, or as ])roceeds of a judgment at law 
or decree in equity, or in any other manner, 
shall be her own ])roperty as absolutely as if 
she were unmarried, an(] shall he protected fro)n 
the debts of the husband and shall not in anp 
ivaij be liable for the payment thereof.” 


G 


Sec. 1154. 

‘‘Married women shall hold all their property, 
of every description, for their separate use as 
fully as if they were unmarried, and shall have 
power to dispose of the same by deed, mort¬ 
gage, lease, will, gift, or otherwise, as fully as 
if they were unmarried.” 

Sec. 1155. 

“Married women shall have power to engage 
in any business, and to contract, whether en¬ 
gaged ill business or not, and to sue separately 
upon their contracts, and also to sue separately 
for the recovery, security, or protection of their 
property, and for torts committed against them, 
as fullv and freelv as if thev were unmarried; 
contracts may also be made with them, and they 
may also be sued separately upon their con¬ 
tracts, whether made before or during mar¬ 
riage, and for wrongs independent of contract 
committed by them before or during their mar¬ 
riage, as fully as if they were unmarried, and 
upon judgments recovered against them execu¬ 
tion may be issued as if they were unmarried; 
nor shall any husband be liable upon any con¬ 
tract made by his wife in her own name and 
upon her own responsibility, nor for any tort 
committed separately by her out of his ])resence 
without his participation or sanction: Provided^ 
That no married ivoman shall have power to 
make any contract as surety or guarantor^ or as 
aecommodation draiver^ exceptor (sic), maker, 
or indorser/^ 

The above quoted sections were associated in origin 
and character, all three being part of a legislative 
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scheme to define the rights of married women with re¬ 
spect to the control and disposition of their property 
and tlieir right to enter into contracts, and assume ob¬ 
ligations of others. They are declaratory of a rule of 
public policy, and gov’ern and control all contracts exe¬ 
cuted by married women in this district. 

It will be observed that by Section 1151 all property 
of a married woman is protected from the debts of 
her husband. This section dealt with her property. 
The proviso to Section 1155 was a limitation upon her 
l)ersonal right, and deprived her of all power to make 
any contract as surety or guarantor, or as accommo¬ 
dation drawer, acceptor, maker, or endorser. It is im¬ 
material, under the proviso to Section 1155, whether 
the wife was possessed of property or not, the statute 
divested her of any power to make any contract as 
surety or guarantor, or as accommodation drawer, ac¬ 
ceptor, maker, or endorser. 

In Waters tw. Pearson, 51) Ai)ps. D. C., 10, this Court 
said: 


“1. Section 1155 of the Code confers general 
power ui)on married women to engage in busi¬ 
ness, to contract, to sue separately, etc., as fully 
and freely as if unmarried, but concludes with 
this proviso: ‘That no married woman shall 
have power to make any contract as surety, or 
guarantor, or as accommodation drawer, ac- 
ce])tor, maker or indorser.’ By this proviso 
married women were x)rohibited from binding 
themselves as surety for others. But the limita¬ 
tion would be of little or no benefit if it could be 
evaded by the mere form of the contract en¬ 
tered into. If the mere form of the contract. 
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making the married woman appear as a prin¬ 
cipal instead of a surety, would serve to prevent 
judicial investigation of the real nature of her 
obligation, the provision of the statute would 
become a dead letter. The statute declares a 
rule of public policy and its object is to be exe¬ 
cuted by courts of law as well as equity. Any 
one may defend an action on a contract by proof 
that it is in violation of a statute. Bement v. 
National Harrow Co., 186 U. S., 70-88.’’ 

The above ruling in Waters vs. Pearson, supra, was 
reaffirmed in Fisk Rubber Co. vs. Muller, 44 Apps. D. 

C. , 49, and the ruling in both cases was reaffirmed by 
this Court in Schwartz et al. vs. Sacks et al., 55 Ai)ps. 

D. C., 87, wherein this Court said in conclusion: 

n* * * base our present decision both upon 
the important rule of stare decisis, and upon the 
legislative intent which in our opinion is mani¬ 
fested in the statute.” 

In American Wholesale Corp. vs. Aronstein, 56 
Apps. D. C., 127, the court held: 

“Under the doctrine of estates by the entire¬ 
ties neither husband nor wife may convey any 
interest in the estate to a stranger without the 
consent of the other, nor can either enforce a 
partition thereof without the other’s consent. 
Settle vs. Settle, 52 Wash. Law Rep., 774. P’rom 
the nature of such an estate there must be unity 
of estate, unity of control, and unity in convey¬ 
ing or incumbering it; hence a mortgage exe¬ 
cuted by the husband is void. Chanler vs. Che¬ 
ney, 37 Ind., 391. The husband has no interest 
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in either the fee or the usufruct of the estate 
which may be taken in execution for his sole 
claim. Corinth vs. Emery, ()3 Vt., 505; Dickey 
vs. Converse, 117 Mich., 449. A judgment 
against the husband is not a lien on the land 
nor can his interest be sold under an execution. 


The husband and wife, holding as tenants l)y the 
entirety, may convey the estate to a purchaser 
free and clear from an outstanding judgment 
against the husband, such judgment not consti¬ 
tuting a lien on the land or on the interest of the 
husband therein. Jordan vs. Reynolds, 105 Md., 


288. In Bruce vs. Nicholson, 109 N. C., 202, it 


was held that where hus])aiid and wife hold 


lands bv entireties, neither can coiivev or eii- 

•'7 

cumber the estate without the assent of the 


other, nor can the interest of either become sub¬ 
ject to the lien of a judgment or to any pro¬ 
ceeding to sell for the satisfaction thereof dur- 
in their joint lives. In Almond vs. Boiiiiell, 70 
111., 537, it was held, where land is held by hus¬ 
band and wife as tenants bv the entiretv, as at 
the common law, the sale of the same on execu¬ 
tion against the husband, followed by a sheriff’s 
deed, will fail to pass any title. In Beihl vs. 
Martin, 230 Pa., 519, it Avas held that where a 
husband and wife hold an estate in land bv eii- 
tireties, their joint deed is suflicieiit to pass title 
in the land free from the effect of bankruptcy 
proceedings and judgments against the husband, 
and free from any contingent interest or owner¬ 
ship therein by the trustee in bankru])tcy in the 
event of the bankrupt surviving his wife. See 
also In re Beihl, 197 Fed., 870.” 


In 30 C. J., page 570, under the heading, “Disposi¬ 
tion or encumbrance by both spouses,” the rule with 
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reference to tenancies by the entirety is stated as fol¬ 
lows : 

‘‘And in jurisdictions where a married woman 
is prohibited by statute from entering into a 
contract or suretyship, a mortgage executed by 
Iiusband and wife to secure the individual delit 
of the husband is void as to the wife under the 
statute and is void as to the husband under the 
rule that he has no estate in the land which he 
can convey or encumber by his individual act or 
deed.” See Note 54. 

In line with the decisions of this Court are the de¬ 
cisions of the Supreme Court of the State of Indiana, 
construing a provision of State law in substance the 
same as Section 1155 of the D. C. Code. The Indiana 
statute was as follows: 


‘‘A married woman shall not enter into any 
contract of suretyship, whether as indorser, 
guarantor, or in any other manner; and such 
contract, as to her, shall be void.” 

In Dodge vs. Kinzy, 101 Ind. Rep., 102, the husband 
and wife held property as tenants by the entirety. The 
husband borrowed money, for which he gave his note, 
secured by a mortgage executed by himself and wife 
on the property. The court held the mortgage void 
under the State statute. In the opinion, after quoting 
the State statute (pp. 106-7), the court says: 

“The provisions of this section of the statute 
are too plain to be misunderstood. They ])osi- 
tively forbid a married woman to enter into any 
contract of suretyship, in any manner, and as 
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positively declare that any such contract, as to 
her, shall be void. In the case at bar, we need 
not argue for the purpose of showing that, in 
executing the mortgage sued upon, the api)elloe, 
Elizabeth A. Kinzy, entered into a contract of 
suretyship for the purpose of securing the indi¬ 
vidual debt of her husband, John 8. Kinzv. 
This being so, and it cannot ])e otherwise, the 
mortgage was void as to Elizal)eth A. Kinzy 
under the statute. Allen vs. Davis, 1)9 Ind., 216. 
Being void as to her, the wife, the mortgage was 
necessarily void as to John 8. Kinzy, tlie hus¬ 
band; for, under the common law rule, he had no 
estate in the land described in the mortgage, 

which he could convev or encuml)er bv his indi- 

» « 

vidual act or deed. In Chandler rs. (Iieney, 
supra, it was expressly held by this (lourt that 
a mortgtge, executed by the husband alone ui)on 

an estate held bv entireties bv husband and 

« • 

wife, is absolutely void.” 

Chief Justice McCoy, in a memorandum opinion on 
the motion for a preliminary injunction tiled, but not 
included in the record, following the uniform rulings 
of this Court, held: 


^‘The motion for a j^reliminary injunction 
must be granted on the authority of the decision 
of the Court of A])])eals in 8chwartz ct al., rs. 
8acks, et al., 52 Wash. Law Bep., 789. Jii that 
case the land mortgaged was the separate prop¬ 
erty of the wife, while here the wife owns the 
land in (piestion jointly with her husband. The 
Court of Appeals held that both the note and 
the mortgage were void under 8ection 1155 of 
the Code, which, after giving a married woman 
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the right to contract, added a proviso as fol¬ 
lows : 




Providedy That no married woman shall 
have power to make any contract as suret}’ or 
guarantor, or as accommodation drawer, excep¬ 
tor (.s‘/c), maker or indorser.’ 

“The right given a married woman by Section 
1154 of the Code to mortgage her real estate as 
fully as if she were unmarried was held to be 
limited by the proviso of Section 1155. Natur¬ 
ally, the opinion of the Court of Appeals men¬ 
tioned only the separate estate of a married 
woman, as that was the sort of ownership in¬ 
volved in the case. But that the principle laid 
down is applicable to a married woman’s inter¬ 
est in a joint estate is clear from what the Court 
says about the proviso, which is: 

“ ‘The proviso in question was designed to 
save them’ (married women) ‘from [)ecuniary 
loss by prohibiting them from becoming sure¬ 
ties upon the execution of contracts of other 
persons.’ 

“It is plain that a pecuniary loss may be suf¬ 
fered through mortgaging property owned 
jointly by the wife and husband.’’ 


Mr. Justice Stafford, in a memorandum opinion on 
final hearing (R., 31), held: 

“5. The fact that the real estate attempteil to 
be conveved by the deed of trust was held l)v the 
plaintiff and her husband as tenants by the en¬ 
tirety does not make the conveyance a valid one. 
To hold so would be to frustrate the purpose of 
the statute, D. C. Code, 1155, and the public 
policy represented by it, quite as effectively and 
disastrously as if the conveyance had been of 
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the plaintiff’s separate estate. See American 
Wholesale Corporation vs. Aronstein, 5G Ap¬ 
peals, D. C., 127.” 

The proviso to Section 1155 was all-emhracive. It 
deprived a married woman of all power to make anij 
contract as surety or guarantor, or as accommodation 
drawer, acceptor, maker or endorser. This prohibi¬ 
tion was equally effective whether the married woman 
was or was not possessed of property. It was a pro¬ 
hibition upon her personal right to contract or assume 
liability for others. That she had a property right in 
the property on which the deed of trust was given is 
manifest from the fact that without her signature no 
right in and to the property could have been created 
by the deed of trust. Her signature thereto was for 
the purpose of securing the debt of her husband, and 
this the statute in plain and unequivocal terms pro¬ 
hibited and rendered void. 

Group II. 

The substance of the assignments of error embraced 
in Group II (Appellant’s Brief, 13-14, 35-40) is that 
appellee dealt with appellant as principal and not as a 
surety, guarantor or accommodation maker. The rec¬ 
ord does not sustain this contention. 

The indebtedness arose out of the contract of No¬ 
vember 1, 1923, under which the husband, James II. W. 
Howard, agreed to pay the Wheeler Banking System 
$2,500 upon the signing of the contract (R., 39-40). 
This was the separate indebtedness of the husband. 
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In lien of the cash payment provided for in the con¬ 
tract, a note secured by deed of trust on the property 
held by appellee and her liusband as tenants by the 
entirety was <»iven. Appellee executed the note and 
deed of trust at the solicitation of her husband (R., 43, 
48). Howard asked a])pellee to sign the deed of trust 
in order that he might borrow money (R., 48). Later 
appellee learned that her husband had purchased the 
shares of stock in the Wheeler Banking System. She 
never received anything from the ])roceeds of the deed 
of trust (R., 48). Thereafter, the Wheeler Banking 

Svstem advertised the note secured b\ deed of trust 

» % 

for sale (Wheeler’s test., R., 57; Appellant’s test., R., 
53). The John Qninn (’ompany, real estate operators, 
were purchasing notes for ap])ellant’s account (R., 
53). Kither Quinn or appellant saw the advertisement 
(R., 53). Quinn looked into the matter with a view of 
])urchasing the note for appellant’s account (R., 53). 
Appellant personally had nothing to do with it; he left 
the whole matter to Quinn (R., 53). Quinn suggested 
to Wheeler that, on account of some defects in the first 
deed of trust, which was not satisfactory, a new deed 
of trust was necessary (R., 58). Wheeler asked How¬ 
ard to execute a new deed of trust (R., 43, 58-59). 
Ai)pellee executed the second deed of trust at her hus¬ 
band’s solicitation (R., 44). Wheeler received the 
proceeds of the second deed of trust in payment for the 
stock issued Howard under the contract of November 
1,1923 (R., 59, 40-1). Before the proceeds of the deed 
of trust were paid over, Howard received an order 
directing the payment of the proceeds to the Wheeler 
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Banking System, to be signed by himself and appellee. 
Howard received the paper from Wheeler (R., 46). 
Wheeler has no recollection of the transaction after he 
asked Howard to execute the new deed of trust (R., 
58-9). 

It is thus plain that the debt for which the deed of 
trust was given as security was the debt of the husband 
alone, and that appellee executed the deed of trust and 
note as surety or accommodation maker for her hus¬ 
band, which falls within the prohibition contained in 
Section 1155 of the Code, as held by the court below. 
Appellee was without legal capacity to validly execute 
the deed of trust and note, which was executed by her 
as surety, guarantor or accommodation maker for the 
payment of the debt of her husband. The entire trans¬ 
action was void as to appellee. 

Group III. 

The substance of the assignments of error embraced 
in Group Ill (Appellant’s Brief, 14-15, 40-54) is that, 
even though appellee had no power to give legal effect 
by her signature to the note and deed of trust, the sub¬ 
sequent repeal of the proviso to Section 1155 divested 
appellee of her remedy to prevent foreclosure and to 
have the void deed of trust and note cancelled. 

The cases cited by counsel for appellant all relate to 
remedial, not substantive, rights. The applicable law 
is stated in 30 C. J., at 729, as follows; 

“Date of Law. —The validity of a married 
woman’s contract is governed by the law in 
force at the date of its execution (n. 81). 
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(Lee i\s. Laiialian, 59 Me., 478. 

Bryant rs. Merrill, 55 Me., 515. 

Kay rs. Crouch, 10 Me., A. 321. 

Eckert rs. Keuter, 33 N. J. L., 266. 

Levis Zukoski Mercantile Co. rs. Bowers, 
105 Tenn., 138; 58 S. W., 287), 

“the law subsequent to the date of the contract 
not atfecting-its validity (n. 82). 

Kacouillatt rs. Sansevain, 32 Cal., 376. 
Campbell rs. Va. Iron Etc. Co., 31 Kv. L., 
1110; 104 S. W., 770. 

Aikin rs. Thompson (Tex. Civ. A.), 196 
S. W., 625. 


Fisher rs. Scherer (Tex. Civ. A.), 169 
S. W., 1133. 

Steele rs. Ilullman, 33 U. C. Q. B., 471; 
72 S. E., 313; 36 L. R. A. N. S., 354; 
Ann. Cas., 1913A, 272. 

Hunter rs. Conrad, 94 Fed., 11.” 


In Bryant rs. ]\lorrill, 55 Blaine Rpt., 515, it was 
held that a married woman’s contract, void at the time 
it was executed, could not be made valid by a subse¬ 
quent law, and that the law so attempting to validate 
the contract was itself void. 

The repealing statute did not and could not give 
validity to the execution by appellee of the note and 
deed of trust condemned, prohibited and rendered void 
bv the statute in force at the time of their execution. 


Group IV. 


This assignment of error is that it would be con¬ 
trary to equity and good conscience to allow appellee 
to prevail. 
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AVhat are the facts? The debt was the debt of the 
husband. The first note and deed of trust were exe¬ 
cuted by appellee to secure the payment of the debt of 
her husband. The deed of trust was on property held 
by appellee and her husband as tenants by the entirety. 
The note was advertised for sale by Wheeler, the hus¬ 
band’s creditor. John Quinn, a lawyer having had 
long experience with titles, handled the matter for ap¬ 
pellant and knew, or must have known, the nature of 
the title to the property, and that appellee was with¬ 
out legal capacity to execute the note and deed of trust 
to secure the payment of the debt of her husband. 
There is no claimed representation by anyone that 
appellee was seeking the loan, or that her husband was 
acting for her. The negotiations for the purchase of 
the first note secured by deed of trust were solely be¬ 
tween Quinn and Wheeler, Wheeler well knowing that 
the note and deed of trust were given as security for 
the debt of the husband. Appellee was never seen, 
consulted or communicated with by Quinn, and no rep¬ 
resentation made by anyone that appellee was seeking 
the loan. The wife knew nothing of the transaction, 
except that her husband requested her to execute the 
note, deed of trust and order to pay the proceeds of 
the loan to Wheeler, which she did. Wheeler received 
the proceeds of the loan in payment of the husband’s 
debt. The transaction, so far as appellee was con¬ 
cerned, was prohibited by positive law. It would be a 
plain miscarriage of justice for any court, under the 
circumstances, to refuse to extend to the wife the plain 
protection which the law throws around her. 

2d 
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Conclusion. 

For the above and foregoing reasons it is respect¬ 
fully submitted that the decree entered in the court 
below was right and proper, and that it should be af¬ 
firmed with costs. 

Respectfully submitted, 

WEBSTER BALLINGER, 

Attorney for Appellee. 
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